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Model Tenth Amendment Resolution for State Legislatures 

WHEREAS, the U.S. Constitution's Tenth Amendment reads: "The powers not 

delegated to the United States by the Constitution, nor prohibited by it to the 

States, are reserved to the States respectively, or to the people"; and 

WHEREAS, the Tenth Amendment defines the entire scope of federal power as that 

specifically authorized by the Constitution of the United States and no more; and 

WHEREAS, the underlying thrust of the Tenth Amendment includes the 

� undeniable fact that the federal government was created by the states to be the 

agent of the states in only a few areas; and 

.f 

WHEREAS, the current attitude of many public officials places the states in an 

inferior position as though they are subordinates of the federal government; and 

WHEREAS, many federal statutes directly violate the clear intent of the Tenth 

Amendment; and 

WHEREAS, the Tenth Amendment assures that the people of these United 

States and each sovereign state in this union of states possess, and have always 

possessed, powers and rights that the federal government may not justly usurp; and 

WHEREAS, the United States Supreme Court has ruled in New York v. United 
States, 112 S. Ct. 2408 (1992), that the federal Congress may never commandeer 

the legislative and regulatory processes and powers of the states, and 

WHEREAS, a number of proposals and enactments from the past, and others now 

being proposed, ignore the important Tenth Amendment in violation of the U.S. 

Constitution, 

NOW, THEREFORE, BE IT RESOLVED BY THE HOUSE OF 

REPRESENTATIVES AND THE SENATE OF THE LEGISLATURE OF THE 

S TATE OF [ ]: 

THAT the State of [ ] relying on the Tenth Amendment hereby reasserts its 

sovereignty and reasserts its powers not granted to the federal government by the 

U.S. Constitution; 
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George Washington is depicted here taking the Inaugural oath 

at Federal Hall, New York, New York, on April 30, 1789. 
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History's  most frequently abused oath could very well be the 

solemn pledge taken by officials of the U. S .  government to adhere 

faithfully to the U.S. Constitution. Members of Congress, the 

President, federal judges and numerous others swear to stand firmly 

behind the entirety of the document. Most officials, however, swear 

the oath and immediately proceed to disregard what it says with one 
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revealing exception: They accept without question the constitutional 

requirement that each shall receive "compensation" for serving. 

There is hardly any aspect of life in America in which the federal 

government is not meddling. The cost of all of this is staggering -

an admitted national debt of close to $12 trillion that actually rises to 

$ 100 trillion when unfunded obligations (Social Security, Medicare, 

etc.) are considered. The burden current Americans are placing on 

the shoulders of today's children and future generations is not only 

politically reprehensible, it is morally despicable. 

Most of the federal government's increasingly wild profligacy 

is unconstitutional. But little is done to rein in or reverse this race 

toward fiscal suicide because "this Constitution," the wording used 

in the document itself, is so little honored. Yet, it is hardly difficult 

to demonstrate that if the document were enforced, the federal 

government would be 20 percent its size and 20 percent its cost. 

What to do about this is, of course, the purpose of this booklet. 

Recommendations will follow after we provide a survey of how this 

stunning departure from the true 

meaning of the Constitution has 

come about. Readers are asked to 

keep in mind that the Constitution 

still stands and can be enforced if 

there's enough will on the part of 

the American people to demand 

that it be accorded the respectful 

adherence it deserves. While 

some amendments that have 

been added ought to be removed 

(e.g., Amendment XVI, the 
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British Prime Minister William Gladstone 

Amendment XIV has been cited repeatedl y to inject federal 

power into areas never sanctioned by the federal-government -

limiting Bill of Rights. Accordingly, Amendment XIV has 

been cited by the Supreme Court to ban prayer and Bible 

reading in the schools, legalize abortion, force the busing 

of children, dictate legislative apportionment, and even 

overturn state laws against flag burning. Simply stated, this 

amendment has been used by the courts to build enormous 

federal power. (Constitutional scholars have also shown that 

this amendment never received the necessary two-thirds 

vote of approval in the House of Representatives and also 

failed to gamer ratification by the required three-fourths of 

the states.) 

9. State legislatures can and should pass resolutions to reinforce 

the strictures in the Tenth Amendment. While these amount 

to significant attention-getters when they are delivered to 

Congress, they carry no force of law and should not be 

considered to be the only recourse open to elected state 

officials. Should a state's congressional delegation ignore 

these resolutions, the recourse is to replace them at the next 

election. 

10. All state officials must realize that there is no such thing as 

federal aid without federal strings attached to it. In some 

instances, federal aid is being forced on recipients. In 

2009, at least one governor sought to refuse freshly created 

"stimulus" funds earmarked for his state. He was soon told 

by the courts that he must accept the millions of dollars. 

Federal controls will surely follow. 

But, if state government officials throughout the nation 
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federal income tax), the U.S. Constitution is still the best blueprint 

for government ever devised by mortal man. 

What follows is a brief analysis of the way our nation has been 

lured into disregarding what 19th century British Prime Minister 

William Gladstone labeled "the greatest piece of work ever struck 

off at a given time by the brain and purpose of man." 

The Tenth Amendment 

The Tenth is the final in the list of amendments added to the 

Constitution in 1791. The full ten, as is well known, have always 

been labeled collectively as the Bill of Rights. Any discussion of 

the entire Bill, however, should begin with awareness that all of its 

provisions supplied no rights whatsoever because its authors knew 

that rights had been granted to mankind by our "Creator," a point 

thunderously noted in the Declaration of Independence. Not so 

much a Bill of Rights, therefore, the ten amendments amount to a 

Bill of Prohibitions against possible infringement or cancellation of 

God-given rights by government. The little-known Preamble to the 

Bill of Rights makes this point very cleady. It states : 

The conventions of a number of the States having at the time of their 

adopting the Constitution, expressed a desire, in order to prevent 

misconstruction or abuse of its powers, that further declaratory and 

restrictive clauses should be added: And as extending the ground of 

public confidence in the Government, will best insure the beneficent 

ends of its institution. (Emphasis added.) 

The amendments contain those "declaratory and restrictive clauses." 

It was with great joy among the majority of the American people that 
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they were added. Their purpose was not to add more power to the 

federal government but, instead, to rein it in more conclusively. Only 

a few years after its enactment, however, the Bill of Rights, most 

especially its Tenth Amendment, came under attack. 

No passage in the entire Constitution has been more egregiously 

ignored than the important Tenth. While the Constitution's main 

body lists the very few powers granted by "We the People" to 

the government, the Tenth unequivocally pronounces a complete 

prohibition against any branch of government assuming additional 

authority. In its very few words, the Tenth states, 

"The powers not delegated to the United States by the 

Constitution, nor prohibited by it to the States, are reserved to 

the States respectively, or to the people." 

In other words, if federal officials haven't received specific 

authorization to have the government engage in some activity, they 

simply cannot do so. 

There is no authorization in the Constitution for foreign aid. 

All of it has always been delivered to governments, not to hungry 

children or the oppressed unless the receiving government provided 

it. If the Tenth were obeyed, there would be no foreign aid. Nor 

does authorization exists to create a bank or start a Federal Reserve. 

No power is granted for federal involvement in housing, medicine, 

education, transportation, energy, and so much more. Among 

the many unconstitutional initiatives undertaken in recent years, 

funding for an array of powers assumed by the federal government 

hasn't been provided, yet state and local governments are required 

to carry out the federal mandates. Again and again, taxes have to be 
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Therefore, Congress can abolish it with majority approval 

of an act of nullification. 

3 .  In the Constitution's Article I, there exists a procedure whereby 

presidents, vice presidents, and civil officers (including 

judges) can be impeached, tried and removed from office. 

4 .  Two harmful amendments that should be nullified by new 

amendments are: 

• Amendment XVI that created the federal income tax. How

ever, simply abolishing the income tax without also sharply 

reducing the enormous cost of unconstitutional federal pro

grams (education, energy, housing, transportation, foreign 

aid, etc.) would only lead to larger deficits, more inflation, 

and encouragement to create a world currency and a world 

government. 

• Amendment XVII changed the method of selecting sena

tors. Where they were originally named by the state legis

latures, they are now chosen by popular vote. In their wis

dom, the Founders created one body of Congress to be the 

voice of the people (the House of Representatives), and the 

other the voice of the states (the Senate). For more than 100 

years, a main task of the senators was to protect the rights 

of the states against the power of the federal government. 

If senators were still chosen by the state legislatures to be 

the guardian of state sovereignty, many usurpations and en

croachments carried out by the federal government would 

not have occurred. 

5. Article I, Section 7 grants the critically important power 

of the purse to the House of Representatives. It states, "All 

bills for raising revenues shall originate in the House of 
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raised locally to pay for something forced down the throats of local 

officials. This is all very wrong. Not only is the Constitution silent 

about authorizing a variety of most of the newly enacted federal 

programs, the largely ignored Tenth Amendment reinforces that 

silence in a few easily understood words. 

Most of the powers properly granted to Congress appear in the 

Constitution's Article I, Section 8. In keeping with the widespread 

disdain for the entire document, even some of its legitimately 

granted authority is itself ignored. One example of a refusal to 

abide by a properly authorized power exists in the Constitution's 

delegation to Congress alone of the power to "declare war." No 

such declaration has been issued since December 8, 1 941.  But, as 

many Americans are painfully aware, there have been several other 

wars since the December 1941 World War II declaration and these 

wars have resulted in many casualties. U.S. leaders have frequently 

and openly stated that some of these conflicts have been conducted 

under authorization supplied by United Nations Security Council 

resolutions - a huge departure from the Constitution. 

Another instance of failing to carry out properly granted power 

appears in the requirement in Article IV, Section 4 that the three 

federal branches protect the states "against invasion." If the tens of 

millions of illegal immigrants who have streamed into this country 

don't constitute an invasion, the word has lost its meaning. Even 

though lots of talk has been generated about stemming the tide of 

illegals, very little has been done. 

Generally speaking, what our federal government is supposed to 

do, it doesn't. And what government is constitutionally prohibited 

from doing, it does with reckless abandon. Simply stated, the nation 

cannot continue along this suicidal path. What has occurred, of 
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course, isn't a conservative or liberal issue. All Americans should 

be vitally concerned, both about disdain for the Constitution and 

disregard of the oath to adhere to it. 

How do our federal officials explain their widespread circum

venting of the solemn oath? Actually, most don't bother to explain, 

counting on the public's lack of familiarity with the Constitution's 

provisions. They continue to operate as if the Constitution and its 

Tenth Amendment are little more than relics of the past deserving 

some lip service or the almost meaningless honor of occasionally 

being displayed on an office-wall plaque. How and when the nation 

arrived at this near universal departure from the true meaning of the 

document must be understood if a return to good government is to 

be accomplished. 

The Legacy of John Marshall 

Perhaps no individual who ever held a seat on the Supreme Court 

has been accorded higher 

reverence than Chief Justice 

John Marshall. After serving 

as a member of Congress from 

Virginia, and briefly holding the 

post of Secretary of State, he 

received appointment to lead the 

high court from President John 

Adams in 1801. Death alone 

in 1835 brought an end to his 

tenure. He holds the distinction 

of having served in the critically 

important post longer than 
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Chief Justice John Marshall 

No Constitutional Convention 

In recent years, pressure has arisen to correct federal abuses via 

a constitutional convention (con-con), a seemingly sensible way 

to deal with federal usurpations and excesses. The Constitution's 

Article V does contain rules for establishing such an assembly. 

Topics suggested by some as reasons to create a con-con include 

curtailing abortion, forcing a balanced budget, prohibiting flag

burning, and more. 

Some proponents of employing this tactic regularly insist that 

their specific concern alone will be addressed should a con-con be 

empowered. But there is no restraint on a con-con once it is created. 

The only con-con ever held in our nation occurred in 1787 when 

the Articles of Confederation were to be revised. But the delegates 

exceeded their mandate, abolished the Articles, and produced an 

entirely new Constitution. The lesson: a con-con has no limits and 

its delegates can do whatever they please, including abolishing the 

U.S. Constitution. 

Proponents of a con-con point to the Constitution's Article V 

requirement that whatever is decided by a con-con would then 

have to be ratified, either by three-fourths of the state legislatures 

or by conventions in three-fourths of the states. But, if the con-con 

abolishes the Constitution, that safeguard disappears. A con-con 

could produce an entirely different ratification process. It could 

even decide that there should be no such process. The scrapping 

of the Articles of Confederation in 1787 included changing the 

amendment ratification process from approval by all the states to 

approval by only three-fourths. Also, any state ratifying convention, 

if that method were chosen, could be formed to represent some 

special interest instead of the attitude of the people. 
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anyone in the nation's 

history. Widely reputed to 

be a strict constitutionalist, 

he was instead the author 

of dangerous innovations 

that effectively turned the 

Constitution on its head. 

How he did it follows. 

In 181 6, Congress 
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repeated a previous breach Second Bank of the United States 

of constitutional limitations on its power by authorizing the Second 

Bank of the United States. When the state of Maryland imposed a 

tax on all banks within its borders (including the Second Bank's 

branch in Baltimore), officials of this federal institution refused 

to pay it. Maryland sued and the matter eventually reached the 

Supreme Court, where Maryland was declared the loser. Speaking 

for the Court in rendering its decision, Chief Justice Marshall first 

showed his awareness of the Constitution's obvious restrictions and 

then, in the same sentence, blew a huge hole in the basic meaning of 

the entire document. Here, in part, is what he stated about the goal 

sought by the federal government: 

Let the end be legitimate, let it be within the scope of the 

Constitution, and all means which are appropriate, which are plainly 

adapted to that end, which are not prohibited, but consistent within 

the letter and spirit of the Constitution . . . . .  * 

The key words here are "which are not prohibited." According to 

Marshall's precedent-setting decision, the federal government can 

* McCulloch v. Maryland, 4 Wheal (17 U.S.) 316 (1819) 

7 



do anything the Constitution does not specifically bar it from doing. 

Talk about a revolution! Where the intention of the Constitution 

was to chain the government to only the few powers granted by 

"the people," the new Marshall-created interpretation sanctioned 

the usurpation of a vast array of powers never envisioned by 1) 

the men who created the Constitution, 2) the various state ratifiers 

who approved it, 3) the people of the time who understood it, 4) 

constitutional scholars then and today who have never found what 

Marshall claimed to see in its carefully written pages. 

Marshall's attitude has been enshrined throughout the years as if 

it actually appears in the Constitution, or is at minimum a clearly 

understood constitutional doctrine. But not content with off

handedly proclaiming his revolutionary concept, the famed Chief 

Justice pointedly took dead aim at the Tenth Amendment in the 

same McCulloch v. Maryland decision. At first, his ruling correctly 

acknowledged the absence of power to create the bank but then, 

he proceeded to attack the Tenth by name. He wrote, "Among the 

enumerated powers, we do not find that of establishing a bank or 

creating a corporation . . .. " But, always referring to the Constitution 

as "the instrument," he promptly reversed course as follows: 

But there is no phrase in the instrument which ... excludes 

incidental or implied powers; and which requires that everything 

granted shall be expressly and minutely described. Even the 10th 

Amendment ... omits the word "expressly" and declares only that 

the powers "not delegated to the United States, nor prohibited to the 

States, are reserved to the States, or to the people [sic];" thus leaving 

the question, whether the particular power which may become the 

subject of contest, has been delegated to the one government, or 
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pages of the Constitution for sending foreign aid all over the globe? 

Of course not! But all of this and more has been undertaken by the 

federal government as if it were all totally proper and unquestionably 

constitutional. 

Treaty Law and the Constitution 

Another revolutionary attitude given legitimacy by many is that 

treaty law supersedes the Constitution. While it is certainly true 

that treaties can be entered into by the President and approved by 

two-thirds of the senators, it is not true that a treaty can replace the 

Constitution's powers and limitations. 

The Constitution's Article VI, Clause 2 states: "This Constitution, 

and the Laws of the United States which shall be made in Pursuance 

thereof; and all Treaties made, or which shall be made, under the 

Authority of the United States, shall be the supreme Law of the 

Land; and the Judges in every State shall be bound thereby, any 

Thing in the Constitution or Laws of any State to the Contrary not 

withstanding." 

The pertinent parts of this clause state that laws, including treaties, 

have to be "made in pursuance" of the Constitution and "under the 

authority of the United States." It is totally false to claim that the 

Founders would include such stipulations and follow them with a 

loophole able to undo the entire Constitution. 

Alexander Hamilton stated: "The only constitutional exception 

to the power of making treaties is that it shall not change the 

Constitution . . . . "* 

James Madison commented: "I do not conceive that power is 

given to the President or the Senate to dismember the empire, or 

* Richard B. Morris, Editor, Alexander Hamilton and the Founding of the Nation (New York: The Dial 

Press, 1957), p. 203 
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prohibited to the other, to depend on a fair construction of the whole 

instrument . . .. * 

Search the Constitution high and low and you ' ll encounter great 

difficulty finding "incidental or implied powers." Nowhere does the 

document allow for such an assumption of authority. But Marshall 

added to his revolutionary attitude by claiming discovery of a 

deficiency in the Tenth Amendment. Constitutional scholar Edward 

Albertson reported in his superb 1975 

monograph, The Sabotage of the Tenth 

Amendment, that Marshall relied on 

the absence of the word "expressly" in 

the Tenth to completely gut this most 

important portion of the Constitution. 

He certainly knew what he was doing. 

In his written decision, the famed Chief 

Justice boldly admitted, "Among the 

enumerated powers, we do not find that 

of establishing a bank." But he then 

insisted that the federal government 

had power to establish one because the 

Constitution does not prohibit power to create one. Incredible! 

Consider: There was little the framers of the Constitution sought 

beyond formation of a loosely constructed union of the states. The men 

who assembled at the convention in 1787 at which the Constitution was 

written were all jealous guardians of state sovereignty. They wanted 

only enough central authority to assure mutual defense and orderly 

conduct among the states. When they finished writing the document 

* Opcit. 
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and presented it to the people, 

a great cry arose calling for the 

addition of a Bill of Rights. It 

is likely that the Constitution 

would not have been ratified by 

a sufficient number of the states 

if the promise to add a Bill of 

Rights had not been made. But it 

was made, and the promise was 

honored. Accordingly, after the 

Constitution had been ratified, 

approximately 150 amendments James Madison 

were proposed; House action reduced the number to 17; the Senate 

whittled the number down to 12; and state ratification rejected two, 

leaving the ten that were properly added to the Constitution by 1791. 

The Tenth Amendment was the catch-all. Only powers "delegated" 

to the U. S. government were to be allowed. John Marshall saw the 

matter otherwise and his dangerously opposite view has been relied 

upon by many down through the years. 

B ut J ames Madison, rightly known as the Father of the Constitution, 

had earlier emphatically registered a completely different view. Even 

before the Constitution achieved ratification, he explained the proper 

relationship that should exist between state and local governments. 

In Federalist #45 written in 1788, he wrote: 

The powers delegated by the proposed Constitution to the federal 

government are few and defined. Those which are to remain in the 

State governments are numerous and indefinite. The former will be 

exercised principally on external objects as war, peace, negotiation, 

10 
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Constitution were so worried about an overzealous Congress that 

they did little to protect the nation from an overreaching judiciary. 

There are some recourses to rein in activist judges and we will 

mention them later. 

For one example of judicial power gone amok, consider that in 

1954, the Supreme Court dramatically advanced federal power into 

the field of education with its Brown v. Board of Education ruling. 

Not relying in any way on the Constitution, the justices pointed to 

the writings of a Swedish socialist and to their own sociological 

preferences as support for their decision. From that day forward, 

federal involvement in education has grown enormously (and 

expensively), and the quality of the schools has steadily declined 

to the obvious detriment of educating the very students the decision 

was supposed to have benefitted. Yet the word "education" does not 

appear in the Constitution. The federal government must be barred 

from the field of education, and from other fields as well. 

The Constitution's First Sentence 

While numerous federal initiatives can be cited to demonstrate 

the near complete departure from the spirit and the letter of the 

Constitution, a hard look at the document's very first sentence serves 

to demonstrate what has occurred. Article I, Section 1, Sentence 1 

states, "All legislative powers herein granted shall be vested in a 

Congress of the United States, which shall consist of a Senate and 

House of Representatives." That's all it says. But one would never 

know it from the way laws are being made today. 

If all legislative powers reside in Congress, as this initial sentence 

in the Constitution clearly states, then no law-making powers are 

possessed by the judicial branch. But every alert American has 
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and foreign commerce; with which last the power of taxation will, 

for the most part, be connected. The powers reserved to the several 

States will extend to all the objects which, in the ordinary course of 

affairs, concern the lives, liberties and properties of the people, and 

the internal order, improvement, and prosperity of the State. 

As Madison indicated, the greatest reservoir of power was to be 

at the state, not the federal level. It is also perfectly obvious that 

the Founders wanted competition amongst the states - an ongoing 

contest to be the best and least oppressive state, the one where a 

person would bring a family, start a business, etc. Such healthy 

competition among the states would surely lead to excellence. 

Any mistakes made by one state would be obvious and other states 

wouldn' t repeat them. But if all power is placed in the hands of a 

central government, the possibility of identifying its mistakes and 

excesses would be terribly minimized if not completely lost because 

there would be nothing with which to contrast its actions. 

The Constitution Circumvented 

In 1944, our nation was in the midst of World War II. Nationally 

prominent Montgomery Ward and Company faced a strike of its 

employees. The Roosevelt administration claimed that a cessation 

of the company's work would impede the war effort even though 

the company wasn' t involved in any war-related activity. When 

company officials resisted pressure to submit to demands by the 

potential strikers, the administration sent the U.S. Army to seize 

control of the firm. 

Montgomery Ward Chairman Sewell Avery refused to submit. 

Soldiers sent by the administration then literally picked him up 
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"The powers delegated by the proposed 

Constitution to the federal government are few 

and defined." 

"But there is no phrase in the instrument which 

... excludes incidental or implied powers" 

12 

great things, shall be drawn to Washington as the center of all power, 

it will render powerless the checks provided by one government on 

another, and will become as venal and oppressive as the government 

from which we separated. * 

All power is indeed flowing to the national government. As noted 

previously, James Madison clearly warned that such a development 

was totally incorrect. Thomas Jefferson also sounded the alarm 

about relying on men (judges included) to do what is right. He gave 

evidence of his thorough grasp of human nature when he wrote: 

It would be a dangerous delusion were a confidence in the men 

of our choice to silence our fears for the safety of our rights; that 

confidence is everywhere the parent of despotism; free government 

is founded in jealousy, and not in confidence; it is jealousy, and not 

confidence which prescribes limited constitutions to bind down those 

whom we are obliged to trust with power; that our Constitution has 

accordingly fixed the limits to which, and no farther, our confidence 

may go . . . .  In questions of power, then, let no more be said of 

confidence in man, but bind him down from mischief by the chains 

of the Constitution. ** (Emphasis added. ) 

Alexander Hamilton noted in Federalist #78 that it was the duty 

of judges "to declare all acts contrary to the manifest tenor of the 

Constitution void." It is proper, therefore, for an unconstitutional act 

of Congress to be declared null and void by the Supreme Court. Why 

then cannot an unconstitutional edict issued by the Supreme Court 

be similarly nullified by Congress? It appears that the framers of the 

* Bergh, Volume J 5, 330-32 
** Mortimer J. Adler et aI., editors, The Annals of America, Volume 4, 1977. 
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while he was still sitting in his 

office chair and placed him on 

the sidewalk outside the build

ing. Photos of this unusual event 

appeared in newspapers nation

wide. Asked where authority to 

take such action could be found, 

Attorney General Francis Bid

dle said: "The government of 

the United States can do any

thing not specifically prohibited 

by the Constitution." Because 
� 
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Montgomery Ward Chairman SeweU Avery 

Biddle could find no constitutional prohibition against removing a 

man from his company's office and taking over the firm he led, the 

chief law officer of the United States relied on the Marshall prec

edent and ignored the Tenth Amendment. 

Where is there any difference between the Biddle-Marshall 

attitude and the rule under which 

Hitler ran Germany? What 

separates such a policy from the 

one employed by Stalin, Mao 

Tse-Tung and a long parade of 

history's tyrants? No prohibition 

exists in the Constitution that 

bars the federal government 

from rounding up all red

headed males and forcing them 

into chain gangs. There is none 

forbidding 80 percent taxes on 

1 3  
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everyone's income. The possibilities of advancing federal power 

are endless if a specific need to bar every claim of such activity is 

required. 

Similarly in 1993, Federal Reserve Chairman Alan Greenspan sent 

a letter to then-Congressman James Greenwood of Pennsylvania. 

The Fed chairman sought to help the congressman address a 

constituent's inquiry about the source of Federal Reserve power. 

In the key portion of his one-page letter, Greenspan first correctly 

acknowledged that the states are barred from several monetary 

initiatives by the Constitution (Article I, Section 9). But he then 

stated that, "the federal government is not limited in what it may 

designate as legal tender." 

Hence, according to Greenspan, the federal government has 

legitimately created the Federal Reserve, empowered it to create 

fiat currency, and permitted it to saddle the nation with the scourge 

of inflation. Here again we see the precedent established by John 

Marshall being employed to continue the undermining of the most 

important feature of the Constitution. Because the Tenth Amendment 

did not "expressly" bar the creation of the Federal Reserve, and 

because it did not "expressly" bar the issuance of unbacked paper 

currency by the Fed, such Fed action must be accepted. 

Sad to say, the Marshall-Biddle-Greenspan attitude is commonly 

held by many of our nation's legislators, judges, media personalities, 

teachers, and others. Ask a congressman where authority is granted 

for federal involvement in a host of areas and be prepared for a 

response that effectively states, "We're not prohibited from doing 

[such and such], and federal activity is certainly needed." 

But a main purpose of the Constitution is to limit the power of 

government. This goal has been severely eroded. If, on the other 
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party rightfully demand adherence to the original meaning? 

Interpret the Constitution? No! Claim that the meanings of its 

words have evolved into something not understood when written 

and agreed to, or that they can be nuanced into conveying an 

understanding never intended by the Founders? Again, no! If the 

Constitution is determined to be deficient and in need of repair, 

amend it. 

Thomas Jefferson wanted the basic law of our nation understood 

exactly as it was understood by its framers and ratifiers. He 

insisted that no new meaning ought to be "squeezed out of the 

text." Nineteenth Century Chief Justice Roger Taney agreed with 

Jefferson and addressed the importance of always returning to the 

original meaning of the Constitution. He cautioned, "Any other rule 

of construction would . . .  make it the mere reflex of the popular 

opinion or passion of the day."* 

We offer two examples among many that can be cited to show how 

far the supposed power to "interpret" the Constitution has taken the 

nation. In 1937 and again in 1973, the Supreme Court ruled that the 

Constitution's text emitted "penumbras" that supplied a whole new 

meaning. (A penumbra is an emanation or a shadow produced by 

some object, not the object itself.) The results of this discovery by the 

justices: Social Security was sanctioned in the 1937 and legalization 

of abortion via the infamous Roe v. Wade decision became law in 

1973. Here we have interpretation gone wild. But it is tolerated by 

Americans because most have been led to believe that the learned 

justices can indeed "squeeze" whatever meaning they want out of 

the Constitution's clearly stated words. After all, we repeatedly hear, 

they have the right to interpret what the Founders gave us. 

* Roger B. Taney: Dred Scali v. Sandford (1857) 
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hand, the purpose of the Constitution is not to limit the power of 

government, then the question should be asked: "Why bother having 

a constitution?" 

Additional Marshall Mischief 

Marshall wasn't content with torturing the Constitution by relying 

on supposed "incidental or implied powers" or the absence of the 

word "expressly" in the Tenth Amendment. He also challenged the 

need for strictly adhering to the original intent of its authors. In a 

decision he authored in 1824, he referred to the enumeration of 

powers listed in Article I, Section 8 and wrote : 

The instrument contains an enumeration of powers expressly 

granted by the people to their government. It has been said that 

these powers ought to be construed strictly. But why ought they be 

so construed? Is there one sentence in the Constitution which gives 

countenance to this rule? * 

The famed chief justice again stretched the meaning of the 

Constitution by claiming that no restriction bars the federal 

government from holding such an attitude. But if the words in the 

basic law of the land are not understood to mean what the framers 

meant when they wrote them, and can be given newer meanings 

to meet newer desires, then why bother recording them in the first 

place? Original intent has to be honored or a law is subject to any 

kind of change one can devise. This was certainly the attitude of 

the Founders, though few expressed it because the concept was so 

* Gibbons v. Ogden, 9 Wheat (22 U.S.) 1(1 824) 
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generally accepted at the time. Even so, Thomas Jefferson felt the 

need to address the issue soon after assuming the office of President 

in 1801. He stated: 

The Constitution on which our Union rests shall be administered 

by me according to the safe and honest meaning contemplated by 

the plain understanding of the people of the United States at the time 

of its adoption - a meaning to be found in the explanations of those 

who advocated, not those who opposed it .... These explanations are 

preserved in the publications of the time. * 

In this statement, Jefferson's mention of "the publications of 

the time" referred to numerous resources, certainly including 

the Federalist Papers. These are the essays written by Madison, 

Hamilton, and Jay to explain the Constitution to the people of New 

York State in hopes of persuading them to support ratification of 

the document. Our nation's third President would later expand on 

the need for what has come to be known as "strict construction" or 

"original intent." He stated: 

On every question of construction, [let us] carry ourselves back 

to the time when the Constitution was adopted, recollect the spirit 

manifested in the debates, and instead of trying what meaning may 

be squeezed out of the text, or invented against it, conform to the 

probable one in which it was passed. ** 

Would that today's leaders possessed this same eminently sensible 

attitude! 

* Albert Bergh, The Writings of Thomas Jefferson, 20 Volumes (1907), Volume 10: 248 

** Bergh, 15:449 
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would be thrown under the power of Congress; for every object I have 

mentioned would admit the application of money, and might be called, 

if Congress pleased, provisions for the general welfare. 

Early Presidents understood what "general welfare" meant and 

what it did not mean. President Monroe vetoed a measure calling for 

work on the Cumberland Road. President Jackson vetoed numerous 

measures because he believed them to be for the benefit of a 

community or a particular region and not the nation as a whole. Similar 

measures were successfully challenged by Presidents Tyler, Polk, 

Pierce, Grant, and Arthur. As late as 192 1, President Harding stated: 

"Just government is merely the 

guarantee to the people of the 

right and opportunity to support 

themselves. The outstanding 

danger of today is the tendency to 

turn to Washington for the things 

which are the tasks or the duties 

of the 48 commonwealths." 

In his monograph, Edward 

Albertson pointed to Daniel 

Webster's caution regarding 

the good intentions of political 

leaders who dispense taxpayer Warren G. Harding 

funds for a variety of charitable purposes. Webster said: "Good 

intentions will always be pleaded for every assumption of power. .. . 

It is hardly too strong to say that the Constitution was made to guard 

the people against the dangers of good intentions. There are men in all 

ages who mean to govern well, but they mean to govern." 

21 



\' 

Erroneous Reliance on the "Elastic Clause" 

John Marshall's march through the Constitution also included 

relying on what has become known as the Constitution's "elastic 

clause." It appears at the end of Article I, Section 8. After listing 

the various powers granted to Congress in 17 previous clauses, 

Clause 18 states that Congress shall have power "To make all laws 

which shall be necessary and proper for carrying into execution the 

foregoing powers, and all other powers vested by this Constitution 

in the Government of the United States, or in any department or 

officer thereof." 

This clause does not say that the Congress may enact whatever 

measures it may deem "necessary and proper." It says only that 

Congress may make laws needed "for carrying into execution the 

foregoing powers" [emphasis added]. These appear in the first 

17 clauses of Article I, Section 8. Marshall 's opinion, however, 

contradicts this clear meaning. In the 1824 Gibbons v. Ogden 

decision, he wrote: 

In the last of the enumerated powers, that which grants, expressly, 

the means for carrying all the others into execution, Congress is 

authorized "to make all laws which shall be necessary and proper" 

for the purpose. But this limitation on the means to be used, is not 

extended to the powers which are conferred; nor is there one sentence 

in the Constitution, which has been pointed out by the gentlemen of 

the bar, or which we have been able to discern, that prescribes this 

rule. We do not, therefore, think ourselves justified in adopting it. * 

Translating this burst of legalese, we note that Marshall saw no 

reason for Congress to be restricted to making necessary and proper 

* Gibbons v. Ogden, op.cit. 
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laws to carry out only the "foregoing powers" of Article I, Section 

8. Together with his already stated intention to ignore the meaning 

intended by the framers, he widened the already existing hole he had 

previously created to skirt the Constitution's limitations. 

Today's congressmen and senators regularly point to this so-called 

"elastic clause" as authorization for a host of clearly unconstitutional 

measures. Marshall may be correct in noting that there is no specific 

sentence in the Constitution supporting the view that the word 

"foregoing" is essentially meaningless. But as Edward Albertson 

observed, "neither is there a sentence which reads, 'John Marshall 

may construe the Constitution as he pleases.'"  Of the Marshall 

interpretation, Albertson added, 

In effect, what he is saying is: "Congress may do anything it wants, 

and the only restriction is on the way it does it." And by extension: 

" You may rob a bank, but you may not go through the front door to 

do it." 

Any member of the House or Senate, or any President, who points 

to the "elastic clause" as authorization for a pet piece of legislation 

must be told that it is totally erroneous to cite it as authorization for 

his desired project. In addition, America's leaders must be told that, 

if no positive authorization can be found in the document to permit 

enactment of a favored measure, it should not be proposed or, if 

proposed, soundly rejected. 

Why would the men who wrote the Constitution bother themselves 

to list the 17 "foregoing powers" actually authorized if, in the 1 8th 

clause of Article I, Section 8, they granted power to Congress to do 

anything whatsoever it deemed "necessary and proper"? The Framers 
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were men of few words and their words were carefully chosen. To 

suggest that they would grant wholesale permission to act in such a 

manner after they had carefully enumerated what their work allowed 

is to suggest that they were a bit daft. Their placement of the word 

"foregoing" shows that daftness had not gripped them. 

The "General Welfare" Clause 

Another of the oft-cited methods employed to justify torturing the 

Constitution and building federal power occurs with reliance on the 

document's authorization to Congress to "provide for the common 

Defence and general Welfare" (Article I, Section 8, Clause 1 ). But 

the promoters of this particular misinterpretation (not John Marshall 

in this instance) refuse to focus on what the Founders meant by 

"general welfare."* 

We have already pointed out the importance of relying on the true 

and accurate meaning of words used in creating any law or document, 

and on the understanding of those words among the general population 

at the time each is enacted. It is, therefore, imperative to revert back 

to what was understood by the term "welfare" when the Constitution 

was written and ratified. To do so, we tum to the only English

language dictionary existing in the 1780s, the remarkable volume 

created by Dr. Samuel Johnson in 1755 . No creator of the meaning 

of words, Johnson carefully reported the general understanding of 

many then in use. His definition of "welfare" is key. All he wrote of 

this word was that it meant "Happiness; success; prosperity." 

There is no indication whatsoever that "general welfare" referred 

to the good fortune of any single person or of any selected group of 

persons. The term "general welfare" referred to the entire nation's 

* The desire to have the Constitution "promote the gen.eral welfare" appearing ill its Preamble, is not 

usually cited by advocates of expansive federal government. But referen.ce to the phrase "provide . . .  

the general welfare" i s  often made. 
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were men of few words and their words were carefully chosen. To 

suggest that they would grant wholesale permission to act in such a 

manner after they had carefully enumerated what their work allowed 

is to suggest that they were a bit daft. Their placement of the word 

"foregoing" shows that daftness had not gripped them. 

The "General Welfare" Clause 

Another of the oft-cited methods employed to justify torturing the 

Constitution and building federal power occurs with reliance on the 

document's authorization to Congress to "provide for the common 

Defence and general Welfare" (Article I, Section 8, Clause 1). But 

the promoters of this particular misinterpretation (not John Marshall 

in this instance) refuse to focus on what the Founders meant by 

"general welfare."* 

We have already pointed out the importance of relying on the true 

and accurate meaning of words used in creating any law or document, 

and on the understanding of those words among the general population 

at the time each is enacted. It is, therefore, imperative to revert back 

to what was understood by the term "welfare" when the Constitution 

was written and ratified. To do so, we turn to the only English

language dictionary existing in the 1780s, the remarkable volume 

created by Dr. Samuel Johnson in 1755. No creator of the meaning 

of words, Johnson carefully reported the general understanding of 

many then in use. His definition of "welfare" is key. All he wrote of 

this word was that it meant "Happiness; success; prosperity." 

There is no indication whatsoever that "general welfare" referred 

to the good fortune of any single person or of any selected group of 

persons . The term "general welfare" referred to the entire nation 's 

* The desire to have the Constitution "promote the general welfare " appearing in its Preamble, is not 

usually cited by advocates of expansive federal government. But reference to the phrase "provide . 

the general welfare " is often made. 
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condition. It was, therefore, the task of Congress to arrange for 

tranquil conditions within the nation that would enable every citizen 

to prosper. It was not Congress's place to provide government 

handouts to the people, or to any local or state government. Yes, 

there would be some Americans who would fall on hard times and 

need help. But providing the kind of help they needed was to be the 

responsibility of relatives, friends, neighbors, church and community 

groups, etc. The federal government was given no role in providing 

what is currently known as "welfare." 

James Madison, rightly known as the "Father of the Constitution," 

attacked the faulty notion about "general welfare" in Federalist #4 1 .  

He asked, "For what purpose could the enumeration of particular 

powers be inserted, if these and all others were meant to be included 

in the preceding general power?" Good question, but it isn't answered 

by today's advocates of virtually unlimited government. 

Then, in a speech he delivered as a member of Virginia's 

congressional delegation during the nation's initial session of 

Congress, he demolished the misinterpretation of "general welfare" 

very ably. He actually forecast the specific result of misinterpreting 

this clause regarding religion, education, and federal highways. He 

told his fellow congressmen: 

If Congress can apply money indefinitely to the general welfare, 

and are the sole and supreme judges of the general welfare, they may 

take the care of religion into their own hands; they may take into their 

own hands the education of children, establishing in like manner 

schools throughout the nation; they may undertake the regulation of 

all roads, other than post roads. In short, everything from the highest 

object of State legislation, down to the most minute object of policy, 
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Erroneous Reliance on the "Elastic Clause" 

John Marshall's march through the Constitution also included 

relying on what has become known as the Constitution's "elastic 

clause." It appears at the end of Article I, Section 8. After listing 

the various powers granted to Congress in 17 previous clauses, 

Clause 1 8  states that Congress shall have power "To make all laws 

which shall be necessary and proper for carrying into execution the 

foregoing powers, and all other powers vested by this Constitution 

in the Government of the United States, or in any department or 

officer thereof." 

This clause does not say that the Congress may enact whatever 

measures it may deem "necessary and proper." It says only that 

Congress may make laws needed "for carrying into execution the 

foregoing powers" [emphasis added]. These appear in the first 

17 clauses of Article I, Section 8. Marshall's opinion, however, 

contradicts this clear meaning. In the 1 824 Gibbons v. Ogden 

decision, he wrote: 

In the last of the enumerated powers, that which grants, expressly, 

the means for carrying all the others into execution, Congress is 

authorized "to make all laws which shall be necessary and proper" 

for the purpose. But this limitation on the means to be used, is not 

extended to the powers which are conferred; nor is there one sentence 

in the Constitution, which has been pointed out by the gentlemen of 

the bar, or which we have been able to discern, that prescribes this 

rule. We do not, therefore, think ourselves justified in adopting it. * 

Translating this burst of legalese, we note that Marshall saw no 

reason for Congress to be restricted to making necessary and proper 

* Gibbons v. Ogden, op.cit. 
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would be thrown under the power of Congress; for every object I have 

mentioned would admit the application of money, and might be called, 

if Congress pleased, provisions for the general welfare. 

Early Presidents understood what "general welfare" meant and 

what it did not mean. President Monroe vetoed a measure calling for 

work on the Cumberland Road. President Jackson vetoed numerous 

measures because he believed them to be for the benefit of a 

community or a particular region and not the nation as a whole. Similar 

measures were successfully challenged by Presidents Tyler, Polk, 

Pierce, Grant, and Arthur. As late as 1 92 1, President Harding stated: 

"Just government is merely the 

guarantee to the people of the 

right and opportunity to support 

themselves. The outstanding 

danger of today is the tendency to 

turn to Washington for the things 

which are the tasks or the duties 

of the 48 commonwealths." 

In his monograph, Edward 

Albertson pointed to Daniel 

Webster's caution regarding 

the good intentions of political 

leaders who dispense taxpayer Warren G. Harding 

funds for a variety of charitable purposes. Webster said: "Good 

intentions will always be pleaded for every assumption of power. . . . 

It is hardly too strong to say that the Constitution was made to guard 

the people against the dangers of good intentions. There are men in all 

ages who mean to govern well, but they mean to govern." 
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Judicial Usurpation 

A widely held notion regarding the work of the judicial branch 

claims that it is the duty of the justices to interpret the Constitution. 

Is that correct? Or is their task only to rule about the constitutionality, 

or lack thereof, of what is presented to them for judgment? 

Many decisions rendered by the Supreme Court and lesser federal 

courts should result in no decision at all because a multiplicity of 

matters reaching them are not the business of the federal government. 

Shouldn't the judges who are asked to rule on virtually everything 

proclaim in many instances that the issue before them is not a 

federal matter, and promptly send it back to the states or the people? 

Are they truly empowered to make a "federal case" out of nearly 

everything? 

Furthermore, in rendering their decisions, do the justices have 

power either to interpret the Constitution or the meaning of a 

properly enacted statute? Doesn't such a power invite mischief of 

immense proportions? 

The true task before the justices is to uphold the Constitution, even 

to rule that much of what comes before them is none of the federal 

government's business. Instead, layer upon layer of unconstitutional 

power has been sanctioned by the courts and, in numerous instances,  

even initiated by them. 

Swearing an oath to the Constitution is akin to signing a contract. 

After a contract is completed, does either party possess power to 

interpret it beyond its original agreed meaning? All of its stipulations 

must be honored, not reinterpreted. If a contract can be altered 

(reinterpreted) at whim by either party, it is worthless and one party 

has been defrauded. Also, if one of the parties insists later that a 

contract's words have acquired new meanings, wouldn't the other 
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hand, the purpose of the Constitution is not to limit the power of 

government, then the question should be asked: "Why bother having 

a constitution?" 

Additional Marshall Mischief 

Marshall wasn't content with torturing the Constitution by relying 

on supposed "incidental or implied powers" or the absence of the 

word "expressly" in the Tenth Amendment. He also challenged the 

need for strictly adhering to the original intent of its authors. In a 

decision he authored in 1824, he referred to the enumeration of 

powers listed in Article I, Section 8 and wrote: 

The instrument contains an enumeration of powers expressly 

granted by the people to their government. It has been said that 

these powers ought to be construed strictly. But why ought they be 

so construed ? Is there one sentence in the Constitution which gives 

countenance to this rule? * 

The famed chief justice again stretched the meaning of the 

Constitution by claiming that no restriction bars the federal 

government from holding such an attitude. But if the words in the 

basic law of the land are not understood to mean what the framers 

meant when they wrote them, and can be given newer meanings 

to meet newer desires, then why bother recording them in the first 

place? Original intent has to be honored or a law is subject to any 

kind of change one can devise. This was certainly the attitude of 

the Founders, though few expressed it because the concept was so 

* Gibbons v. Ogden, 9 Wheat (22 U.S.) 1 (1824) 
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party rightfully demand adherence to the original meaning? 

Interpret the Constitution? No ! Claim that the meanings of its 

words have evolved into something not understood when written 

and agreed to, or that they can be nuanced into conveying an 

understanding never intended by the Founders? Again, no ! If the 

Constitution is determined to be deficient and in need of repair, 

amend it. 

Thomas Jefferson wanted the basic law of our nation understood 

exactly as it was understood by its framers and ratifiers . He 

insisted that no new meaning ought to be "squeezed out of the 

text." Nineteenth Century Chief Justice Roger Taney agreed with 

Jefferson and addressed the importance of always returning to the 

original meaning of the Constitution. He cautioned, "Any other rule 

of construction would . . .  make it the mere reflex of the popular 

opinion or passion of the day."* 

We offer two examples among many that can be cited to show how 

far the supposed power to "interpret" the Constitution has taken the 

nation. In 1 937 and again in 1 973, the Supreme Court ruled that the 

Constitution's text emitted "penumbras" that supplied a whole new 

meaning. (A penumbra is an emanation or a shadow produced by 

some object, not the object itself.) The results ofthis discovery by the 

justices: Social Security was sanctioned in the 1937 and legalization 

of abortion via the infamous Roe v. Wade decision became law in 

1973.  Here we have interpretation gone wild. But it is tolerated by 

Americans because most have been led to believe that the learned 

justices can indeed "squeeze" whatever meaning they want out of 

the Constitution's clearly stated words. After all, we repeatedly hear, 

they have the right to interpret what the Founders gave us. 

* Roger B. Taney: Dred Scott v. Sandford (1 857) 
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This attitude is the result of another of John Marshall's 

pronouncements. In an important decision he rendered in 1803 

(Marbury v. Madison), he proclaimed that the Supreme Court shall 

have final say on what is constitutional and what is not. His ruling 

became known as judicial supremacy. It contained the following 

assertion: "It is emphatically the province and duty of the judicial 

department to say what the law is .. .. "* Note that Marshall did not 

believe that relying on "original intent" was the proper course. 

According to constitutional scholar Edwin S. Corwin, the ultimate 

result of this assumption of judicial supremacy has been: "What 

was once vaunted as a Constitution of Rights, both State rights and 

private rights, has been replaced to a great extent by a Constitution 

of Powers. The Constitution has shifted base in the direction of a 

consolidated national power. . . . " * *  

Corwin saw this happening many decades ago. Were he alive 

today, he could easily say, "I told you so." Years before Corwin's 

assessment, Thomas Jefferson saw the potential for abuse by 

unelected justices who served for life while possessing the power of 

"judicial review." In 1821, he expressed his concern as follows: 

It has long, however, been my view and I have never shrunk from its 

expression . .. that the germ of dissolution of our federal government 

is in the constitution of the federal judiciary; an irresponsible body, 

working like gravity by night and by day, gaining a little today and a 

little tomorrow, and advancing its noiseless step like a thief, over the 

field of jurisdiction, until all shall be usurped from the States, and 

the government of all consolidated into one. To this I am opposed; 

because, when all government, domestic and foreign, in little as in 

* Marbury v. Madison, 1 Cranch, 1317 [l803J 

** Edwin S. Corwin, The Constitution and What it Means Today, 1928 
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while he was still sitting in his 

office chair and placed him on 

the sidewalk outside the build

ing. Photos of this unusual event 

appeared in newspapers nation

wide. Asked where authority to 

take such action could be found, 

Attorney General Francis Bid

dle said: "The government of 

the United States can do any

thing not specifically prohibited 

by the Constitution." Because 
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Montgomery Ward Chairman Sewell Avery 

Biddle could find no constitutional prohibition against removing a 

man from his company's office and taking over the firm he led, the 

chief law officer of the United States relied on the Marshall prec

edent and ignored the Tenth Amendment. 

Where is there any difference between the Biddle-Marshall 

attitude and the rule under which 

Hitler ran Germany? What 

separates such a policy from the 

one employed by Stalin, Mao 

Tse-Tung and a long parade of 

history's tyrants? No prohibition 

exists in the Constitution that 

bars the federal government 

from rounding up all red

headed males and forcing them 

into chain gangs. There is none 

forbidding 80 percent taxes on 
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great things, shall be drawn to Washington as the center of all power, 

it will render powerless the checks provided by one government on 

another, and will become as venal and oppressive as the government 

from which we separated. * 

All power is indeed flowing to the national government. As noted 

previously, James Madison clearly warned that such a development 

was totally incorrect. Thomas Jefferson also sounded the alarm 

about relying on men Uudges included) to do what is right. He gave 

evidence of his thorough grasp of human nature when he wrote : 

It would be a dangerous delusion were a confidence in the men 

of our choice to silence our fears for the safety of our rights; that 

confidence is everywhere the parent of despotism; free government 

is founded in jealousy, and not in confidence; it is jealousy, and not 

confidence which prescribes limited constitutions to bind down those 

whom we are obliged to trust with power; that our Constitution has 

accordingly fixed the limits to which, and no farther, our confidence 

may go . . . . In questions of power, then, let no more be said of 

confidence in man, but bind him down from mischief by the chains 

of the Constitution. ** (Emphasis added.) 

Alexander Hamilton noted in Federalist #78 that it was the duty 

of j udges "to declare all acts contrary to the manifest tenor of the 

Constitution void." It is proper, therefore, for an unconstitutional act 

of Congress to be declared null and void by the Supreme Court. Why 

then cannot an unconstitutional edict issued by the Supreme Court 

be similarly nullified by Congress? It appears that the framers of the 

* Bergh, Volume 15, 330-32 
** Mortimer 1. Adler el aI., editors, The Annals of America, Volume 4, 1977. 
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"In questions of power, then, let no more be 

said of confidence in man, but bind him down 

from mischief by the chains of the Constitution." 

"[When] all government, domestic andforeign, 

in little as in great things, shall be drawn to 

Washington as the center of all power, it will 

render powerless the checks provided by one 

government on another, and will become as venal 

and oppressive as the government from which we 

separated. " 
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and foreign commerce; with which last the power of taxation will, 

for the most part, be connected. The powers reserved to the several 

States will extend to all the objects which, in the ordinary course of 

affairs, concern the lives, liberties and properties of the people, and 

the internal order, improvement, and prosperity of the State. 

As Madison indicated, the greatest reservoir of power was to be 

at the state, not the federal level. It is also perfectly obvious that 

the Founders wanted competition amongst the states - an ongoing 

contest to be the best and least oppressive state, the one where a 

person would bring a family, start a business, etc. Such healthy 

competition among the states would surely lead to excellence. 

Any mistakes made by one state would be obvious and other states 

wouldn't repeat them. But if all power is placed in the hands of a 

central government, the possibility of identifying its mistakes and 

excesses would be terribly minimized if not completely lost because 

there would be nothing with which to contrast its actions. 

The Constitution Circumvented 

In 1944, our nation was in the midst of World War II. Nationally 

prominent Montgomery Ward and Company faced a strike of its 

employees. The Roosevelt administration claimed that a cessation 

of the company's work would impede the war effort even though 

the company wasn't involved in any war-related activity. When 

company officials resisted pressure to submit to demands by the 

potential strikers, the administration sent the U.S. Army to seize 

control of the firm. 

Montgomery Ward Chairman Sewell Avery refused to submit. 

Soldiers sent by the administration then literally picked him up 
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Constitution were s o  worried about an overzealous Congress that 

they did little to protect the nation from an overreaching judiciary. 

There are some recourses to rein in activist judges and we will 

mention them later. 

For one example of judicial power gone amok, consider that in 

1954, the Supreme Court dramatically advanced federal power into 

the field of education with its Brown v. Board of Education ruling. 

Not relying in any way on the Constitution, the justices pointed to 

the writings of a Swedish socialist and to their own sociological 

preferences as support for their decision. From that day forward, 

federal involvement in education has grown enormously (and 

expensively), and the quality of the schools has steadily declined 

to the obvious detriment of educating the very students the decision 

was supposed to have benefitted. Yet the word "education" does not 

appear in the Constitution. The federal government must be barred 

from the field of education, and from other fields as well. 

The Constitution's First Sentence 

While numerous federal initiatives can be cited to demonstrate 

the near complete departure from the spirit and the letter of the 

Constitution, a hard look at the document's very first sentence serves 

to demonstrate what has occurred. Article I, Section 1, Sentence 1 

states, "All legislative powers herein granted shall be vested in a 

Congress of the United States, which shall consist of a Senate and 

House of Representatives." That's all it says. But one would never 

know it from the way laws are being made today. 

If all legislative powers reside in Congress, as this initial sentence 

in the Constitution clearly states, then no law-making powers are 

possessed by the judicial branch. But every alert American has 
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repeatedly heard that a Supreme Court decision is the "law of the 

land." How can this be? The answer is that law-making power 

granted only to Congress has been usurped. 

Moreover, if all legislative powers reside in Congress, there are 

none in the executive branch. But presidents for many years have 

created executive orders that become federal law once published in 

the Federal Register. Without any authority to do so, Presidents have 

repeatedly relied upon this assumed power to make law. A remarkable 

example of the executive branch's usurpation of congressional power 

to make law occurred when President Nixon issued an executive 

order on December 2, 1970 creating the Environmental Protection 

Agency. Its powers have grown enormously. And this illicitly created 

federal agency is not alone; there have been other regulatory agencies 

and bureaus created by executive order that have manufactured huge 

numbers of rules and regulations via the executive order route. 

Much like the C.E.O. of a corporation, a President certainly does 

have the right to issue an executive order. But his order should bind 

only the federal employees under his jurisdiction. Example: All 

federal employees can be granted a paid holiday on December 25 

to celebrate the birth of Christ. If an executive order issued by the 

President binds persons other than federal employees, or impacts the 

entire nation, it is an illegitimate usurpation of power. 

So we see that the very first sentence in the Constitution has been 

grossly violated. But there is more. This initial sentence includes 

the term "herein granted." It states that the only legislative powers 

granted to the government by the people appear within the pages of 

the document itself. Can anyone find any constitutional authorization 

"herein granted" for federal involvement in education, housing, 

medicine, energy, labor, and more? Is there authorization within the 
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prohibited to the other, to depend on a fair construction of the whole 

instrument . . . . * 

Search the Constitution high and low and you'll encounter great 

difficulty finding "incidental or implied powers." Nowhere does the 

document allow for such an assumption of authority. But Marshall 

added to his revolutionary attitude by claiming discovery of a 

deficiency in the Tenth Amendment. Constitutional scholar Edward 

Albertson reported in his superb 1975 

monograph, The Sabotage of the Tenth 

Amendment, that Marshall relied on 

the absence of the word "expressly" in 

the Tenth to completely gut this most 

important portion of the Constitution. 

He certainly knew what he was doing. 

In his written decision, the famed Chief 

Justice boldly admitted, "Among the 

enumerated powers, we do not find that 

of establishing a bank." But he then 

insisted that the federal government 

had power to establish one because the 

Constitution does not prohibit power to create one. Incredible! 

Consider: There was little the framers of the Constitution sought 

beyond formation of a loosely constructed union of the states. The men 

who assembled at the convention in 1787 at which the Constitution was 

written were all jealous guardians of state sovereignty. They wanted 

only enough central authority to assure mutual defense and orderly 

conduct among the states. When they finished writing the document 

* Op cit. 
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pages of the Constitution for sending foreign aid all over the globe? 

Of course not ! But all of this and more has been undertaken by the 

federal government as if it were all totally proper and unquestionably 

constitutional . 

Treaty Law and the Constitution 

Another revolutionary attitude given legitimacy by many is that 

treaty law supersedes the Constitution. While it is certainly true 

that treaties can be entered into by the President and approved by 

two-thirds of the senators,  it is not true that a treaty can replace the 

Constitution's powers and limitations. 

The Constitution's Article VI, Clause 2 states: "This Constitution, 

and the Laws of the United States which shall be made in Pursuance 

thereof; and all Treaties made, or which shall be made, under the 

Authority of the United States, shall be the supreme Law of the 

Land; and the Judges in every State shall be bound thereby, any 

Thing in the Constitution or Laws of any State to the Contrary not 

withstanding." 

The pertinent parts of this clause state that laws, including treaties, 

have to be "made in pursuance" of the Constitution and "under the 

authority of the United States." It is totally false to claim that the 

Founders would include such stipulations and follow them with a 

loophole able to undo the entire Constitution. 

Alexander Hamilton stated: "The only constitutional exception 

to the power of making treaties is that it shall not change the 

Constitution . . . .  " *  

J ames Madison commented: "I  d o  not conceive that power i s  

given t o  the President o r  the Senate to dismember the empire, or 

* Richard B. Morris. Editor, Alexander Hamilton and the Founding of the Nation (New York: The Dial 

Press. 1957). p. 203 
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"The only constitutional exception to the power 

of making treaties is that it shall not change the 

Constitution . . . . " 

alienate any great, essential right. I do not think the whole legislative 

authority to have this power." * 

And Thomas Jefferson agreed, adding: "I say the same as to the 

opinion of those who consider the grant of treaty-making power to 

be boundless. If it is, then we have no Constitution. " ** 

A careful reading of the Article VI clause shows an early reference 

to "this" Constitution, meaning the document itself. Later, mention 

is made to "the" constitution which refers to the basic law of each 

state. This latter passage does not place treaty power over the U.S. 

Constitution; it places properly enacted treaty power above state 

constitutions. 

" Jonathan Elliott, The Debates in the Several States 011 the Adoptioll of the Federal Constitution 
(Philadelphia: J.B. Lippincott, 1937), Vol. 3, p. 514 

** Letter to William C. Nicholas, September 1803; John P. Foley, Editor, The Jefferson Cyclopedia 

(New York: Funk & Wagnalls, 1900), p. 190 
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anyone m the nation's 

history. Widely reputed to 

be a strict constitutionalist, 

he was instead the author 

of dangerous innovations 

that effectively turned the 

Constitution on its head. 

How he did it follows. 

In 1816, Congress 

repeated a previous breach 

SttOlD W'lC or 'Olt lAlrral mn:: Trottf �'-' '"- a-taft rrr..l. "* 

�o.r:��tiboIa1 l� 

Second Bank of the United States 

of constitutional limitations on its power by authorizing the Second 

Bank of the United States. When the state of Maryland imposed a 

tax on all banks within its borders (including the Second Bank's 

branch in Baltimore), officials of this federal institution refused 

to pay it. Maryland sued and the matter eventually reached the 

Supreme Court, where Maryland was declared the loser. Speaking 

for the Court in rendering its decision, Chief Justice Marshall first 

showed his awareness of the Constitution's obvious restrictions and 

then, in the same sentence, blew a huge hole in the basic meaning of 

the entire document. Here, in part, is what he stated about the goal 

sought by the federal government: 

Let the end be legitimate, let it be within the scope of the 

Constitution, and all means which are appropriate, which are plainly 

adapted to that end, which are not prohibited, but consistent within 

the letter and spirit of the Constitution . .. . .  * 

The key words here are "which are not prohibited." According to 

Marshall's precedent-setting decision, the federal government can 

* McCulloch v. Maryland, 4 Wheat (17 U.S.) 316 (1819) 

7 



No Constitutional Convention 

In recent years, pressure has arisen to correct federal abuses via 

a constitutional convention (con-con), a seemingly sensible way 

to deal with federal usurpations and excesses. The Constitution's 

Article V does contain rules for establishing such an assembly. 

Topics suggested by some as reasons to create a con-con include 

curtailing abortion, forcing a balanced budget, prohibiting flag

burning, and more. 

Some proponents of employing this tactic regularly insist that 

their specific concern alone will be addressed should a con-con be 

empowered. But there is no restraint on a con-con once it is created. 

The only con-con ever held in our nation occurred in 1787 when 

the Articles of Confederation were to be revised. B ut the delegates 

exceeded their mandate, abolished the Articles, and produced an 

entirely new Constitution. The lesson: a con-con has no limits and 

its delegates can do whatever they please, including abolishing the 

U.S .  Constitution. 

Proponents of a con-con point to the Constitution's Article V 

requirement that whatever is decided by a con-con would then 

have to be ratified, either by three-fourths of the state legislatures 

or by conventions in three-fourths of the states. But, if the con-con 

abolishes the Constitution, that safeguard disappears. A con-con 

could produce an entirely different ratification process. It could 

even decide that there should be no such process. The scrapping 

of the Articles of Confederation in 1787 included changing the 

amendment ratification process from approval by all the states to 

approval by only three-fourths.  Also, any state ratifying convention, 

if that method were chosen, could be formed to represent some 

special interest instead of the attitude of the people. 
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Although convening a con-con would be entirely constitutional, 

the risks of doing so far outweigh the potential benefits both now 

and for the future. Creating such an assembly, especially in today's 

political climate, would be foolish and is not recommended. 

What Can Be Done 

We begin with Thomas Jefferson's sage observation about the 

importance of an informed electorate. In an 1820 letter sent to 

William Charles Jarvis, he offered the following bit of wisdom: 

I know of no safe depository of the ultimate powers of the society 

but the people themselves; and if we think them not enlightened 

enough to exercise their control with a wholesome discretion, the 

remedy is not to take it from them but to inform their discretion by 

education. This is the true corrective of the abuses of Constitutional 

power. 

A non-governmental educational association formed by concerned 

citizens is precisely what Jefferson called for. No government-run 

organization can be ex pected to fill this need, for it would undou btedl y 

be designed to maintain, even enhance, government power. 

Among the remedies for the abuses we have chronicled can be 

found the following: 

1. The ballot box. Presidents, senators and members of the 

House are elected by the voters who can refuse to re-elect 

them. 

2. Legislation can undo unconstitutional laws and programs. 

Example: Congress created the Federal Reserve in 19 13. 
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raised locally to pay for something forced down the throats of local 

officials. This is all very wrong. Not only is the Constitution silent 

about authorizing a variety of most of the newly enacted federal 

programs, the largely ignored Tenth Amendment reinforces that 

silence in a few easily understood words. 

Most of the powers properly granted to Congress appear in the 

Constitution's Article I, Section 8. In keeping with the widespread 

disdain for the entire document, even some of its legitimately 

granted authority is itself ignored. One example of a refusal to 

abide by a properly authorized power exists in the Constitution's 

delegation to Congress alone of the power to "declare war." No 

such declaration has been issued since December 8, 194 1. But, as 

many Americans are painfully aware, there have been several other 

wars since the December 194 1 World War II declaration and these 

wars have resulted in many casualties. U.S. leaders have frequently 

and openly stated that some of these conflicts have been conducted 

under authorization supplied by United Nations Security Council 

resolutions - a huge departure from the Constitution. 

Another instance of failing to carry out properly granted power 

appears in the requirement in Article IV, Section 4 that the three 

federal branches protect the states "against invasion." If the tens of 

millions of illegal immigrants who have streamed into this country 

don't constitute an invasion, the word has lost its meaning. Even 

though lots of talk has been generated about stemming the tide of 

illegals, very little has been done. 

Generally speaking, what our federal government is supposed to 

do, it doesn't. And what government is constitutionally prohibited 

from doing, it does with reckless abandon. Simply stated, the nation 

cannot continue along this suicidal path. What has occurred, of 
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Therefore, Congress can abolish it with majority approval 

of an act of nullification. 

3. In the Constitution's Article I, there exists a procedure whereby 

presidents, vice presidents, and civil officers (including 

judges) can be impeached, tried and removed from office. 

4. Two harmful amendments that should be nullified by new 

amendments are: 

• Amendment XVI that created the federal income tax. How

ever, simply abolishing the income tax without also sharply 

reducing the enormous cost of unconstitutional federal pro

grams (education, energy, housing, transportation, foreign 

aid, etc.) would only lead to larger deficits, more inflation, 

and encouragement to create a world currency and a world 

government. 

• Amendment XVII changed the method of selecting sena

tors. Where they were originally named by the state legis

latures, they are now chosen by popular vote. In their wis

dom, the Founders created one body of Congress to be the 

voice of the people (the House of Representatives), and the 

other the voice of the states (the Senate). For more than 100 

years , a main task of the senators was to protect the rights 

of the states against the power of the federal government. 

If senators were still chosen by the state legislatures to be 

the guardian of state sovereignty, many usurpations and en

croachments carried out by the federal government would 

not have occurred. 

5. Article I, Section 7 grants the critically important power 

of the purse to the House of Representatives. It states, "All 

bills for raising revenues shall originate in the House of 
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Representatives; but the Senate may propose or concur with 

amendments as on other bills." If a majority in the House 

refuses to initiate funding for foreign aid, or for many other 

unconstitutional projects, those projects will cease. This 

power should be employed to terminate many programs. 

6. Congress can limit the jurisdiction of the Supreme Court 

regarding any particular matter. See the Constitution's 

Article III, Section 2: " . . .  the Supreme Court shall have 

appellate jurisdiction, both as to law and fact, with such 

exceptions, and under such regulations as the Congress 

shall make." A majority in each House can remove the 

court's power to rule in such matters as abortion, makeup 

of congressional districts, etc. 

7. The Constitution can be amended to correct perceived 

deficiencies. Amendments can also be employed to 

cancel previous amendments as was done in the case of 

Amendment XVIII (1919) being nullified by Amendment 

XXI (1933). Amendments should never be employed in 

place of legislative action, only to address defects in the 

body of the Constitution. 

8. Restore the true meaning of, and the limitations in, 

Amendment XlV. Added to the Constitution in 1868, 

this amendment's purpose was to guarantee further that 

no citizen could be deprived of "life, liberty without due 

process," nor could any person be denied "equal protection 

of the laws." The possibility of applying these strictures 

to state governments was discussed during the ratification 

procedure, and assurances were made that this would never 

occur. But it has occurred. 

34 

federal income tax), the U.S. Constitution is still the best blueprint 

for government ever devised by mortal man. 

What follows is a brief analysis of the way our nation has been 

lured into disregarding what 19th century British Prime Minister 

William Gladstone labeled "the greatest piece of work ever struck 

off at a given time by the brain and purpose of man." 

The Tenth Amendment 

The Tenth is the final in the list of amendments added to the 

Constitution in 1791. The full ten, as is well known, have always 

been labeled collectively as the Bill of Rights. Any discussion of 

the entire Bill, however, should begin with awareness that all of its 

provisions supplied no rights whatsoever because its authors knew 

that rights had been granted to mankind by our "Creator," a point 

thunderously noted in the Declaration of Independence. Not so 

much a Bill of Rights, therefore, the ten amendments amount to a 

Bill of Prohibitions against possible infringement or cancellation of 

God-given rights by government. The little-known Preamble to the 

Bill of Rights makes this point very clearly. It states: 

The conventions of a number of the States having at the time of their 

adopting the Constitution, expressed a desire, in order to prevent 

misconstruction or abuse of its powers, that further declaratory and 

restrictive clauses should be added: And as extending the ground of 

public confidence in the Government, will best insure the beneficent 

ends of its institution. (Emphasis added.) 

The amendments contain those "declaratory and restrictive clauses." 

It was with great joy among the majority of the American people that 
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Amendment XIV has been cited repeatedly to inj ect federal 

power into areas never sanctioned by the federal-government

limiting Bill of Rights. Accordingly, Amendment XIV has 

been cited by the Supreme Court to ban prayer and Bible 

reading in the schools, legalize abortion, force the busing 

of children, dictate legislative apportionment, and even 

overturn state laws against flag burning. Simply stated, this 

amendment has been used by the courts to build enormous 

federal power. (Constitutional scholars have also shown that 

this amendment never received the necessary two-thirds 

vote of approval in the House of Representatives and also 

failed to garner ratification by the required three-fourths of 

the states.) 

9. State legislatures can and should pass resolutions to reinforce 

the strictures in the Tenth Amendment. While these amount 

to significant attention-getters when they are delivered to 

Congress, they carry no force of law and should not be 

considered to be the only recourse open to elected state 

officials. Should a state's congressional delegation ignore 

these resolutions, the recourse is to replace them at the next 

election. 

10. All state officials must realize that there is no such thing as 

federal aid without federal strings attached to it. In some 

instances, federal aid is being forced on recipients. In 

2009, at least one governor sought to refuse freshly created 

"stimulus" funds earmarked for his state. He was soon told 

by the courts that he must accept the millions of dollars. 

Federal controls will surely follow. 

B ut, if state government officials throughout the nation 
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would refuse this type of funding and the inevitable control 

it always brings, federal aid programs could be stopped and 

meaningful state independence can be reestablished. Will 

this take courage on the part of state and local leaders? Yes 

indeed, but the process has to be stopped or there will soon 

be only one government, and it will be an all-powerful and 

unlimited federal government in the nation's capital. 

Early in 2009, the Montana state legislature passed, and the 

governor signed, a measure instructing the federal government that 

it had no power to regulate firearms and ammunition made, sold 

and kept within the state - provided the words "Made in Montana" 

appear on the products. The federal government has long pointed 

to the interstate commerce clause of the U.S. Constitution to justify 

enormous inroads into state authority. Montanans stated that their 

bill deals with intrastate commer.Ge and relies in part on the Tenth 

Amendment. Court challenges are expected. Similar legislation has 

also been introduced in Utah, Tennessee, Texas, and Alaska. 

All citizens, but especially legislators at the state and local 

level, should demand needed changes. It is certainly true that, 

with occasional exceptions for retirement, elected officials sent to 

Washington want to be reelected. It is they who hold the power 

to accomplish the goals noted above. They will listen to a rising 

crescendo of voices demanding a return to sound constitutional 

government. Every American has a role to play in making this 

demand so intensely that it cannot be ignored. 
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George Washington i s  depicted here taking the Inaugural oath 

at Federal Hall, New York, New York, on April 3D, 1789. 
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History's most frequently abused oath could very well be the 

solemn pledge taken by officials of the U. S. government to adhere 

faithfully to the U.S. Constitution. Members of Congress, the 

President, federal judges and numerous others swear to stand firmly 

behind the entirety of the document. Most officials, however, swear 

the oath and immediately proceed to disregard what it says with one 
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Model Tenth Amendment Resolution for State Legislatures 

WHEREAS, the U.S. Constitution's Tenth Amendment reads: "The powers not 

delegated to the United States by the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively, or to the people"; and 

WHEREAS, the Tenth Amendment defines the entire scope of federal power as that 
specifically authorized by the Constitution of the United States and no more; and 

WHEREAS, the underlying thrust of the Tenth Amendment includes the 
undeniable fact that the federal government was created by the states to be the 
agent of the states in only a few areas; and 

WHEREAS, the current attitude of many public officials places the states in an 
inferior position as though they are subordinates of the federal government; and 

WHEREAS, many federal statutes directly violate the clear intent of the Tenth 
Amendment; and 

WHEREAS, the Tenth Amendment assures that the people of these United 
States and each sovereign state in this union of states possess, and have always 

possessed, powers and rights that the federal government may not justly usurp; and 

WHEREAS, the United States Supreme Court has ruled in New York v. United 
States, 1 1 2 S. Ct. 2408 ( 1 992), that the federal Congress may never commandeer 
the legislative and regulatory processes and powers of the states, and 

WHEREAS, a number of proposals and enactments from the past, and others now 
being proposed, ignore the important Tenth Amendment in violation of the U.S. 
Constitution, 

NOW, THEREFORE, BE IT RESOLVED BY THE HOUSE OF 
REPRESENTATIVES AND THE SENATE OF THE LEGISLATURE OF THE 
STATE OF [ ] :  

THAT the State of [ ] relying on the Tenth Amendment hereby reasserts its 
sovereignty and reasserts its powers not granted to the federal government by the 
U.S. Constitution; 

37 



T HAT this resolution serves appropriate notice and demand that the federal 

government cease and desist from all mandates that are beyond the scope of 

powers properly granted to it; 

THAT all compulsory federal legislation and regulation directing the state of [ 

] to comply with their provisions under the threat of civil or criminal penalties 

and sanctions, or to require the state to pass legislation in order to receive federal 

funding, should be repealed; 

THAT a copy of this resolution be sent to the President of the United States, the 

President of the United States Senate, the Speaker of the United States House 

of Representatives, the Speaker of the House and the President of the Senate of 

the legislatures of all other states in this federal union, and each member of the 

congressional delegation of the state of [ ]. 

Mr. John F. McManus, 

President of The John Birch 

Society and Publisher of The 

New American. He is known 

throughout the nation as a 

seasoned public speaker, writer, 

and an expert on the topic of the 

U.S. Constitution. The author of 

five books, Mr. McManus has 

earned wide praise for his Dollars 

& Sense presentation. 
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