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States'Rights
Foundation of the Federal Republic

M

ay 31st of this year marks the
75th anniversary of the adoption of the 17th Amendment to
the Federal Constitution, which provided
for the direct election of'U'S. Senators by
the people of the States, rather than by
the State legislatures as originally provided in Article I, Section 3 of the supreme law of the land.
The amendment had been a pet project
of a left-wing "reform" movement that
first began agitating in earnest for a
change in the selection process of Senators in 1886, ju st a decade after the end
of Radical Reconstruction in the South.
From that year onward, a constitutional
amendment to wrest control of the upper
chamber of the federal legislature away
from the State governments was introduced annually in Congress.
Yet, it was not until the rise of the socalled Progressive Era, shortly after the
tum ofthe century, that the impetus necessary to push the amendment through
Congress - over strong Southern opposition - and to secure its approval by
three-fourths of the States could be generated. The 17th Amendment sailed
through Congress and was hustled
through the ratification processes of the
requisite number of States within a 12month period, finally going into effect on
the last day of May 1913.
Amidst the turbulent populism of the
"Progressive Era," little attention was
given to the Founding Fathers' reasons
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Jefferson Davis: states' rights champion and President of the Confederacy
for reserving the selection of U.S. Senators to the various State legislatures. Not
only did the Founders of the American
Republic intend that senators should
serve as ambassadors from their respective States - with the power to ratify
treaties with foreign nations , and with
each state being equally represented as
a tribute to its sovereign status - but
they deliberately designed the senatorial
selection process to serve as a check upon

excessive popular fervor.
As James Madison put it: "The use of
the Senate is to consist in its proceeding
with more coolness, with more system,
and with more wisdom, than the popular
branch." Reflectingthe views ofthe other
Founding Fathers , John Dickinson
noted: "Let it be remembered that the
Senate is to be created by the sovereignties of the several States; that is, by the
persons whom the people of each State
27

shall judge to be the most worthy, and
nation. It must determine and reorwho, surely, will be religiously attentive
der the life of a people, and must,
to make a selection in which the interest
therefore, imperiously claim the
and honor oftheir State will be so deeply
right to pass over boundaries
concerned."
drawn by a development we have
The American people, by 1913,had forrejected.
gotten the wisdom of the Forefathers,
and the carefully designed check on the
Hitler placed such importance upon
upper branch of Congress was flung
the annihilation ofStates' Rights in Geraside like a relic. But the adoption of the
many as a prerequisite to the installation
17th Amendment was merely one of
of his left-wing dictatorship that he italmany blows dealt to our Constitutional
icized every word within these two parFederal Republic in an effort to transagraphs in his book.Ofcourse, this clever
form it into a National Democracy and,
conspirator ended his assault upon
ultimately, a socialist dictatorship.
States' Rights in Germany by offering
As a consequence of these repeated
the standard lie given by all those who
blows to our political system, the de facto
cherish unlimited government: "The
system now functioning in the United
Hitler opposed states' rights in Germany
more complete the victory ofits ideas will
States bears little resemblance to the de
for the same reasons they are opposed
be, the greater may be the particular libjure system prescribed by the Constituin America - hunger for power
erties it offers internally." The German
tion, and the American people, by and
people, forgetful of even the most basic
large, have lost all memory of their own ing" of the concept of sovereignty, the concepts on which their liberties were
heritage. There are very few today who transfer of sovereignty from the people founded, elected Adolph Hitler to power.
even realize that there is a difference be- of the German States to the central govA similar scenario is being played out
tween a Republic and a Democracy, or ernment. Such an inversion was neces- in the United States. Already, the Fedbetween a national and a federal system sary to create a ."powerful national eral Government has unlawfully asof government , let alone comprehend the Reich" and a ''powerful National Govern- sumed possession of virtually unlimited
profound significance of those differ- ment ." ''Today it is an absurdity to speak powers and is moving to regulate and
ences. And rare indeed is the individual ofa 'State sovereignty' ofindividual prov- dominate all aspects of American life in
today who realizes that our constitu- inces," he insisted, ridiculing especially total disregard of those rights constitutional system rests upon the concept of those who protested against the "so- tionally reserved to the States. Not cona league of sovereign States, and that called 'theft of sovereign rights' from the tent with this, proponents of government
upon the preservation of the rights re- Bavarian State by the Reich." Hitler bit- supremacy are already agitating for a
served to the respective States depends terly condemned what he termed "so- constitutional convention so that an encalled federalistic circles," and said that tirely new constitution for the United
the liberties of all Americans.
the "federative State idea, like religion States can be drafted - a new constiin part, is only an instrument for their tution that would, at the very least, leThe Lesson of Germany
gitimize the currently illegal activities of
Such ignorance of our constitutional often unclean party interests."
the Federal Government. Also afoot is a
The future tyrant asserted:
system cannot continue indefinitely if we
conspiracy to surrender "national" sovare to remain a free people. The tragic
ereignty to a World Government.
Moreover, a young victorious
fate of Germany earlier this century
idea will have to reject any fetter
should serve as a reminder to all Amerovereignty is the supreme politiwhich might paralyze its activity in
icans ofthe importance ofpreserving our
cal
authority from which all the
pushing forward its conceptions.
political system. Like the United States,
powers
of government are deNational Socialism as a matter of
Germany was constituted as a Federal
rived. Whoever possesses that supreme
principle , must lay claim to the
Republic - a confederation of sovereign
authority is obviously the master within
right to force its principles on the
States with a strictly limited Federal
any political system, and whoever is subwhole German nation without conGovernment. At a time when Germany
ject to the control of that sovereignty is
sideration of previous federated
was suffering from the aftermath of its
clearly the servant. In the system of govState boundaries, and to educate it
defeat in World War I and was experithat sprang up in Europe over
ernment
in its ideas and concepts. Just as
encing a financial crisis, a man and a
the
centuries,
sovereignty was reserved
churches
do
not
feel
bound
and
limparty stepped forward to proclaim that
to the King and his government , while
ited by political boundaries, no
Germany's problems could be solved by
the people were regarded as subjects. The
more does the National Socialist
replacing the Federal ·Republic with a
American Revolution, however, was
idea feel limited by the individual
National Democracy. The man's name
founded upon the opposite premise, makState territories of our fatherland.
was Adolph Hitler; his party was known
ing the United States almost unique in
The National Socialist doctrine
as the National Socialists; and his prothe history of the world.
is not the servant ofindividual fedposal appeared in the form of a book enThe concept of the sovereignty of the
erated States , but shall some day
titled Mein Kampf.
peopleguided Thomas Jefferson when he
become the master of the German
Adolph Hitler demanded the "invert -

S
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DEMOCRACY

penned the most frequently quoted segment ofthe Declaration ofIndependence:
We hold these truths to be selfevident, that all men are created
equal, that they are endowed by
their Creator with certain unalienable rights, that among these are
Life, Liberty and the pursuit of
Happiness, - That to secure these
rights, governments are instituted
among men, deriving their just
powers from the consent ofthe governed, - That whenever any form
ofgovernment becomesdestructive
of these ends, it is the right of the
people to alter or to abolish it, and
to institute new government, laying its foundation on such princ iples and organizing its powers in
such form, as to them shall seem
most likely to effect their safety
and happiness. [Emphasis added.]
Thus , within our political system, the
people are sovereign; they are the masters, and government at all levels is their
servant. The people delegate powers to
all the levels of government, and their
sovereign will is expressed through the
Federal and State constitutions.

Democracy Versus Republic
Is the United States a Democracy, or
is it a Republic? And which of these two
THE NEWAMERICAN / JUNE 6, 1988

REPUBLIC

forms of government is best? Upon these
questions hinges the destiny of our civilization, for the difference between the
two is like the difference between good
and evil.
By definition, a Democracy is a form of
government in which the people either
govern directly (pure or direct Democracy) or indirectly (indirect Democracy)
through elected representatives. It is
characterized by the "rul e of men," since
the powers of government are limited
only by the consciences of the numerical
majority. There are no safeguards for the
rights of the individual in a Democracy,
and in actual practice this form of government functions as a mobocratic tyranny (pure Democracy) or as an elective
dictatorship (indirect Democracy).
The U.S. Army Training Manual of
1928 characterized Democracy as follows:
Attitude toward property is communistic - negating property
rights. Attitude toward law is that
the will of the majority shall regulate, whether it be based upon deliberation or governed by passion,
prejudice, and impulse, withoutrestraint or regard to consequences.
Results in demagogism, license,
agitation, discontent, anarchy.
Fortunately for the liberties of the

American people, our Founding Fathers
understood the true nature of Democracy
and relegated it to that triad of evils to be
rigorously avoided- "monarchy, aristocracy, and Democracy." Instead of constituting a Democracy for the United States,
they repeatedly and emphatically insisted
that they had established a Republic.
As in the case of an indirect Democracy, within a Republic the people elect
representatives to enact, enforce, and interpret the statutory laws that govern
society. Also like a Democracy, a Republic is founded upon the concept of majority rule. The crucial difference, however,
is that within a Republic the majority
may rule only in those areas where the
Constitution authorizes them to rule.
Should the majority attempt to govern in
areas beyond the limits established by
the Constitution, its acts will be null,
void, and of no force.
It is this crucial concept of limited government that sets a Republic apart from
a Democracy,and makes one form ofgovernment good and the other evil. And
since the people within a Republic establish and define the limits of the government through a Constitution, which is
set over the government, they - not the
government - are supreme and sovereign. As long as the government is confined to constitutional limits, the people
within a Republic remain the masters in
the political system. Should that govern29

FLAGS OF THE
•
SOVEREIGN STATES . """

ment break loose from its constitutional
restraints, however, the Republic would
be transformed into a Democracyand the
master-servant relationship would ultimately be turned upside down.

National Versus Federal
By definition, a national system ofgov-
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ernment is one wherein a single government is supreme over both foreign and
domestic affairs and possesses all the
powers normally vested in any government. Although local governments may
exist within a national system, these are
not independent of the central govemment, but function merely as local departments or branches of the general authority. Such local governments, if they
exist, routinely receive directions, guidelines, supervision , and perhaps financial
assistance from the consolidated general
government.
In contrast, a federal system of government is one wherein many separate and
independent governments exist to perform
specific and delegated functions.It is a system formedby an alliance or league ofsovereign States or nations, in which each
member of the Federal Union retains its
sovereignty. The Federal Government
created by the federal compact (Constitution) between the sovereigns exists
only to exercise those powers of government relating to foreign and interstate
affairs, while the State governments possess exclusive powers ofgovernment pertaining to the internal or domestic affairs
of their respective citizens.
One of the most concise yet accurate
characterizations of a federal system of
government is contained in Vattel's Law

WEST VIRGINIA

Several sovereign and independent States may unite themselves
together by a perpetual confederacy, without each in particular
ceasing to be a perfect State. They
will form together a Federal Republic: the deliberations in common will offer no violence to the
sovereignty ofeachmember, though
they may, in certain respects, put
some restraint on the exercise ofit,
in virtue of voluntary engagements. A person does not cease to
be free and independent, when he
is obligedto fulfill the engagements
into which he has very willingly entered.
THE NEW AMERICAN / JUNE 6, 1988

In a subsequent passage, this celebrated author explained what he meant
by a person: "The law of nations is the
law of sovereigns; States free and independent are moral persons."
The greatest internal threat faced by
a Federal Republic is that it might degenerate into a National Democracyas a
prelude to socialist tyranny. This danger
arises whenever the Federal Government attempts to evade its constitutional
limitations and usurp the powers and
rights that are lawfully reserved to the
States. To function as a Democracy- to
function in accordance with the principle
of unlimited majority rule - the general
government must steal the rights and
powers reserved to the States, must force
the State governments to become subservient to it, and must transform the
federal system of government into a national system. The preservation of the
liberties of the people, and ofthe Federal
Republic, thus depends directly on the
maintenance and preservation of the
foundation of the federal system: States'
Rights.

that all political connection between them and the State of Great
Britain, is and ought to be totally
dissolved; and that as free and independent States, they have full
Power to levy War, concludePeace,
contract Alliances, establish Commerce , and all other Acts and
Things which independent States
may of right do. [Emphasis added.]

Several points of great importance are
revealed in this key paragraph in the
Declaration of Independence. Prior to its
issuance , a proposal had been made in
the Continental Congress by New Hampshire that the United Coloniesshould assert their independence as a single sovereign State. This, however, was rejected
after deliberation , and the word States
appeared in its plural form in the Declaration. As Thomas Jefferson was to
write much later: ''The several States
were, from their first establishment, separate and distinct societies, dependent
on no other society of men whatever."
According to Justice Samuel Chase,
this great state paper on which American
onclusive proof that our Found- freedom was founded was a "declaration ,
ing Fathers did, in fact, consti- not that the United Colonies jointly, in
tute a Federal Republic for the a collective capacity, were independent
United States, building upon the foun- States, etc., but that each of them was a
dation of State sovereignty, can be found sovereign and independent State." Anin four great state papers: the Declara- other judicial authority in the earlier
tion of Independence , the Treaty of Paris days of the Republic, Justice Cushing,
of 1783, the Articles of Confederation, noted: ''The several States which comand the Federal Constitution.
posed this Union ... became entitled
Although the Declaration of Indepen- from the time when they declared themdence is a magnificent state paper con- selves independent, to all the rights and
taining a great many truths, it wa~ writ- powers of sovereign States."
A second key point in the passage of
ten and issued for one and only one
purpose - to announce to mankind that the Declaration of Independence cited
the former British colonies in America above is that it provides the true defihad resolved to become free and 'sover- nition for the term "State." According to
eign States! This declaration is contained the Declaration, each of the former British Colonies was asserting its rights to
within a single paragraph:
I
be a State.' That same Declaration also
We, therefore, the representareferred to Great Britain as a "State." A
State, therefore, can be properly defined
tives of the United States of America, in General Congress, Assemas a sovereign nation. Our country could,
bled , appealing to the Supreme
in fact, have been titled the League of
Judge ofthe world for the rectitude
Nations or even the UnitedNations, inof our intentions do in the Name,
stead of the United States.
Within the Treaty of Paris of 1783,
and by Authority ofthe goodPeople
ofthese Colonies, solemnly publish
which officially terminated the hostilities
and declare, that these United Col1 Although some of our States, such as Masonies are, and of Right ought tt> be
sachusetts, are officially titled "Commonfree and independent States; that
wealths," this in no way alters the fact that
they are Absolved from all Allethey are sovereign States or nations within
our political system.
giance to the British Crown, :and

C

between the State of Great Britain and
the American States, the British Government specifically acknowledged and
agreed to recognizethe sovereignty ofthe
States, listing each State by name:
His Britannic Majesty acknowledges the said United States, viz.,
New Hampshire, Massachusetts
Bay, Rhode Island and Providence
Plantations, Connecticut, New
York, New Jersey, Pennsylvania,
Delaware, Maryland, Virginia,
North Carolina, South Carolina
and Georgia to be free, sovereign
and independent States; that he
treats with them as such. [Emphasis added.]

The Articles of Confederation
Understanding the necessity of a common defense and recognizing the value
of confederation to weaker States who
are threatened by stronger nations, the
13 sovereignties who had asserted their
independence in the Declaration had, by
1781, formed a Federal Republic under
a Federal Constitution officially entitled
the Articles of Confederation.
The Preamble of our first Federal Constitution asserted that what was being
constituted was a "Union between the
States," and Article I declared: ''The style
of this Confederacy shall be, 'The United
States of America.' " Thus, the ''United
States of America" is not the title of a
single, sovereign nation; it is, and always
has been, the official title of a federation
of sovereign States.
Throughout the Articles of Confederation , the term ''United States" is regarded as a plural entity, as in this
phrase from Article VI: "the United
States, or any of them." Since the States
within the Federal Union were sovereign, Article IV recognized the crime of
treason against a State and made provision for the extradition of traitors who
commit treason in one State and flee to
another.
Article II asserted: "Each State retains
its sovereignty, freedom, and independence, and every power,jurisdiction, and
right, which is not by this Confederation
expressly delegated to the United States
in Congress assembled." (Emphasis
added.) Article III asserted: ''The said
States hereby severally enter into a firm
league of friendship with each other,
for. .. ." What followed these words were

I
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obviouslythe reasons why the States created the Federal Union. Among these
reasons was to provide mutual defense
against "attacks made upon them, or any
of them , on account of religion, sovereignty , trade, or any other pretence whatever." (Emphasis added.) Thus, the Federal Union was created to protect,
defend, and preserve the sovereignty of
the States.
Although Article IX vested the power
of war in the United States, Article VI
reserved to the separate States the right
to assume emergency war powers if necessary: "NoState shall engage in any war
without the consent of the United States
. . . unless such State be actually invaded
by enemies," or unless such State "shall
have received certain advice of a resolution being formed by some nation of
Indians to invade such State, and the
danger is so imminent as not to admit of
a delay till the United States ... can be
consulted."

The Federal Constitution
Was this Federal Republic perpetuated under the Constitution of 1787? In
A Discourse on the Constitution and Government of the United States, John C.
Calhoun, the ante-bellum statesman
from South Carolina, answered that
question as follows:

That it is federal and not national 'we have the high authority
of the Convention which framed it.
General Washington, as its organ,
in his letter submitting the plan to
the consideration of the Congress
of the then Confederacy, calls it in
one place the "general government
of the Union" and in another "the
Federal Government of these
States." Taken together, the plain
meaning is that the government
proposed would be, if adopted, the
government of the States adopting
it, in their united character as
members of a common Union, and
as such would be a Federal Government. These expressions were
not used without due consideration
and an accurate and full knowledge
of their true import. The subject
was not a novel one. The Convention was familiar with it. It was
much agitated in their deliberations. They divided in reference to
it in the early stages of their pro32

Madison: The Father ofthe Constitution
asserted state sovereignty

ceedings. At first one part was in
favor of a National and the other
of a Federal Government. The former, in the beginning, prevailed;
and in the plans which they proposed the Constitution and government are styled "national." But finally the latter gained the
ascendency, when the term "national " was superseded and
''United States" substituted in its
place. The Constitution was accordingly styled "the Constitution
of the United States of America,"
and the government "the Government ofthe United States," leaving
out "America"for the sake of brevity. It cannot admit of a doubt that
the Convention, by the expression
"United States," meant the States
united in a Federal Union; for in
no other sense could they, with propriety, call the government "the
Federal Government of these
States" and "the general government of the Union," as they did in
the letter referred to. It is thus
clear that the Convention regarded
the different expression, ''the Federal Government of the United
States," as meaning the same thing
- a Federal, in contradistinction
to a National, Government.
In the Federalist, No. 39, James Madison asserted similar sentiments:
That it will be a federal and not

a national act, as these terms are
understood by the objectors - the
act of the people, as forming so
many independent States, not as
forming one aggregate nation - is
obvious from this single consideration: that it is to result neither
from the decision of a majority of
the people of the Union, nor from
that of a majority of the States. It
must result from the unanimous
assent of the several States that
are parties to it. .. . Each State, in
ratifying the Constitution, is considered as a sovereign body independent of all others, and only to
be bound by its own voluntary act.
In this relation , then, the new Constitution will, if established, be a
federal and not a national Constitution.
In the Federalist, No. 40, the Father of
the Constitution explained the basic
principles on which the new Federal Constitution was based:
I ask, What are these principles?
Do they require that in the establishment of the Constitution the
States should be regarded as distinct and independent sovereigns?
They are so regarded by the Constitution proposed. . . .
The truth is that the great principles of the constitution proposed
by the Convention may be considered less as absolutely new than as
the expansion of principles which
are found in the Articles of Confederation .
While addressing the Virginia State
ratifying convention, James Madison asserted :
Who are the parties to it [the
Constitution]? The people - but
not the people as composing one
great body; but the people as composing thirteen sovereignties . . .
were it such a [National] government as is suggested [byopponents
of ratification], it would be now
binding on the people of this State,
without having had the privilege of
deliberating upon it; but , sir, no
State is bound by it, as it is, without
its own consent. . . . [Emphasis
added.]
THE NEW AMERICAN / JUNE 6, 1988

In the Federalist, No. 82, Alexander
Hamilton noted that the Federal Constitution recognized the States as "a
number of distinct sovereignties." And in
the Federalist, No. 45, James Madison
asserted: ''The powers delegated by the
proposed Constitution to the Federal
Government are few and defined. Those
which are to remain in the State governments are numerous and indefinite." He
went on to point out: ''The operations of
the Federal Government will be most extensive and important in times of war
and danger; those of the State governments in times of peace and security."
In the Preamble, the Constitution
states that it has been established by
"the people of the United States," meaning the people of each State, acting as
States, each State for itself. This is the
only interpretation of the Preamble that
is consistent with the provision ofArticle
VII that the Constitution would serve as
a compact "between the States so ratifying the same." (Emphasis added.)
The title of the Confederation was retained in the Constitution- the ''United
States of America" - and the general
government was officially titled the
"Government of the United States," a title that is consistent with the concept of
a Federal Government. Article I, Section
10, Clause 3 acknowledges the emergency war powers of the States by asserting that no State shall "engage in
War, unless actually invaded, or in such
imminent Danger as will not admit of
delay."
Article II, Section 1, Clause 2 declares
that, in the event no Presidential candidate receives a majority of votes in the
Electoral College, the House of Representatives shall elect the President, with
each State having one vote. Article III,
Section 3, Clause 1 defines treason
against the United States: "Treason
against the United States, shall consist
only in levying War against them , or in
adhering to their Enemies, giving them
Aid and Comfort." (Emphasis added.)
Treason against the United States,
therefore, is a crime committed against
all the States. Yet, Article IV, Section 2,
Clause 2 acknowledges that treason can
also be committed against a single State.
In fact, the Federal Government itself
can commit treason against the States.
Article IV, Section 4 declares: ''The
United States shall guarantee to every
State in this Union a Republican Form
THE NEWAMERICAN / JUNE 6, 1988

of Government, and shall protect each of
them against Invasion ; and on Application of the Legislature, or of the Executive [when the Legislature cannot be convened] against domestic Violence." Thus,
only upon receiving a request from a
State government, and onlyto uphold the
laws of a sovereign State, may the Federal Government lawfully exert martial
power domestically or internally.
Article VI, Clause 2 asserts that the
Constitution, all statutory laws made in
pursuance of the Constitution , and all
treaties shall constitute the "supreme
law of the land ." A "supreme law" is not
the same thing as a supreme government , and laws not made in pursuance
of the Constitution are non-binding.
Although Alexander Hamilton was
correct in asserting that the Bill ofRights
was not necessary, since it was clearly
understood that all powers not delegated
were reserved by the sovereigns, the
Founding Fathers added ten amendments , the ninth of which declared: ''The
enumeration in the Constitution, of certain rights, shall not be construed to deny
or disparage others retained by the people." The Tenth Amendment concisely
summarized our federal system: ''The
powers not delegated to the United
States by the Constitution, nor prohibited by it to the States, are reserved to
the States respectively, or to the people."
As one final point to illustrate that the
Federal Constitution does indeed recognize the sovereignty of the States, we
note that it provides for two different
methods of adopting amendments, both
of which require that the States give
their assent to any amendment before it
becomes a part of the supreme law of the
land. Thus , through the amendment process, the States - and only the States
-can alter, diminish , enlarge , or abolish
the powers of the Federal Government.'
It should be clear, then, who is the master and who is the servant in our constitutional system.

E

xplaining the sentiments that
successfully guided the United
States to freedom and victory in

2 The only limitation on the amendment process specified in th e Constitution is that no
amendment can deny any St ate equ al representation in th e U.S. Senate. In the word s of
Benjamin Franklin, equality of suffrage in the
Senate was an important means of securing
"the sovereignties of the individual States."

the American Revolution, James Madison wrote:

It is proper to take alarm at the
first experiment upon our liberties.
Wehold this prudent jealousy to be
the first duty of citizens. . . . The
freemen of America did not wait
until usurped power had strengthened itself by exercise and entangled the question in precedents .
They sawall the consequences in
the principle and they avoided the
consequences by denying the principle.
At the time the Federal Constitution
of1787 was adopted, one ofthe questions
raised was: How could the liberties and
reserved rights of the people be secured
and protected should the Federal Govenment break loose from its constitutional restraints and begin usurping
powers? In the Federalist Papers, both
Madison and Hamilton addressed this
concern by asserting that the State govenments would act as the shields ofState
sovereignty to protect the reserved rights
of the States. The former dwelled on the
subject at considerable length, and the
latter went so far as to term a State government the arm ofresistance. It was the
duty of the State governments, in other
words, to take whatever measures were
necessary to defeat all "schemes of usurpation."
At the time the Constitution was
adopted, of course, it was clearly understood that any State, as a sovereign body,
could secede from the Union if it chose
to do so. TwoStates - Virginia and New
York - actually made a point of asserting their right to secede from the Union
within their very acts of ratification of
the Constitution.' However, secession
was regarded as an act of last resort. If
possible, the States preferred to arrest
3 When Virginia ratified the Constitution on
June 26, 1788, she asserted the universally
understood concept that "the power s granted
under the Constitution, being derived from
the people of the United States, may be resumed by them, whenever the same shall be
perverted to their injury or oppression, and
that every power not granted thereby remains
with them and at their will."
When New York ratified the Constitution
on July 26, 1788, she reiterated this commonly
recognized ri ght of secess ion by declaring that
"the powers of government may be reassumed
by the people, whensoever it shall become necess a ry to th eir happiness."
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the progress of evil in the event offederal
usurpation without quitting the Union.
It remained for Thomas Jefferson and
James Madison to devise a practical and
constitutional method of achieving this
goal through a process known as State
interposition and nullification.

Interposition and Nullification
In response to the passage of the Alien
and Sedition Laws under the Adams
Administration, the State legislatures of
Kentucky and Virginia interposed their
authority and nullified the objectionable
laws. Jefferson penned the Kentucky
Resolutions of 1798, while Madison
wrote the Virginia Resolutions of that
same year .
In the Kentucky Resolutions of 1798,
the author of the Declaration of Independence asserted:
Resolved, that the several States
composing the United States of
America, are not united on the
principle of unlimited submission
to their general government ; but
that by compact under the style
and a title of a Constitution of the
United States and of amendments
thereto, they constituted a general
government for special purposes,
delegated to that government certain definite powers, reserving
each State to itself, the residuary
mass of right to their own self-government; and that whensoever the

general government assumes undelegated powers, its actsareunauthoritative, void and of no force;
that to this compact each State
acceded as a State, and is an integral party; that this government, created by this compact,
was not made the exclusive or final judge of the extent of the powers delegated to itself, since that
would have made its discretion,
and not the Constitution , the
measure of its powers; but that,
as in all other cases of compact
among parties having no common
judge, each party has an equal

right to judge for itself, as well of
infractions as of the mode and
measureof redress . . . . [Emphasis
added.]
Jefferson concluded with these
thoughts:
34

ernment, created by that compact, to
submit a question touching its infraction
to the parties who created it."
In other words, should the Federal
Government assume undelegated power,
a sovereign State may interpose its authority and nullify the unlawful act as it
applies to itself. In such a case of contested power, the States - not the Federal Government - should be the final '
judge as to the extent of the general government's powers by deciding for themselves if an amendment should be incorporated into the Constitution to delegate
the power in question. This is in complete
accord with the proper concept of master
and servant within our political system.

Repugnant Alternative
Eminent persons have disputed the
constitutionality of interposition and
Jefferson: The federal government
nullification. Yet, even they have agreed
that there must be a final judge somewas not made the final jUdge of
the extent of powers delegated to it
where to determine the limits ofthe Federal Government's powers. The alternative to State interposition and
Resolved, lastly .. . that, therenullification, however, is quite repugfore, this Commonwealth is deternant and subversive ofthe entire mastermined, as it doubts not its co-States
servant relationship.
are, tamely to submit to undelegated
Professor C. Herman Pritchett, in his
and consequently unlimited powers
in no ma n or bod y of men on
book, The American Constitutional Sysearth .. . . In questions of power,
tem, has summarized the alternative to
interposition and nullification very conthen, let no more be heardof conficisely: "The umpire for deciding conflicts
dence in man, but bind him down
between State and Nation over the confrom mischief by the chains of the
stitutional division offunctions is . . . the
Constitution. . . . [Emphasis added.]
Supreme Court." Thus , the alternative to
James Madison, writing the Virginia State interposition and nullification is to
Resolutions of 1798, asserted the same allow the Federal Government itself to
determine the limits of its powers!
concept:
Even Chief Justice John Marshall,
. .. in case of a deliberate , palwho was no friend of States' Rights, acpable, and dangerous exercise of
knowledged that "the Constitution had
never been understood to confer on that
other powers, not granted by the
said compact, the States, who are
department [the Supreme Court] any poparties thereto, have the right , and
litical power whatever," for the Supreme
are in duty bound, to interpose, for
Court is under the Constitution, not over
arresting the progress of the evil,
it. According to Marshall, "the judicial
and for maintaining, within their
power cannot extend to political comrespective limits, the authorities,
pacts."
rights, and liberties, appertaining
If any further doubt could remain on
to them.
this subject, the following observation
should conclusively settle the matter.
At a later date, John C. Calhoun ex- The States, acting in their sovereign caplained the basic rationale behind the pacities and through the amendment
doctine of interpo sition and nullification: process, may lawfully abolish the U.S.
"The utmost extent , then , of the power Supreme Court. Can the Supreme Court
is, that a State acting in its sovereign lawfully abolish a State? Which of these
capacity, as one of the parties to the con- two entities, then , is superior to the other
stitutional compact, may compelthe gov- and which one should be the final judge
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as to the limits of power to be exercised
by the Federal Government?
estruction of our Federal Republic began with the War Between the States, when the Federal Government - asserting , a bold,
new, revolutionary theory ofgovernment
- waged war against State sovereignty
and ultimately conquered those states
that dared to act upon the principle that
the people of the States, not their constitutionally created servant, are the
master of our political system.
Although it is true that slavery as an
issue had something to dowith that great
War, just as taxes as an issue had something to do with the American Revolution, it was not really the main issue. In
fact, it served to cloud the key issue of
who is master and who is servant within
our political system.
In 1860 , there were approximately
three and a half million slaves in the
Southern States, each being worth approximately $750 . The total property
value in the slaves was thus about $2
billion. Had the sole objective been
merely to free the slaves, this could have
been realized peacefully with that sum
of money. The War Between the States,
however, cost each side in the conflict
more than that amount.
From 1861 to 1865, the Federal Government spent an average of $2 million
a day to prosecute the war. By 1880, the
Secretary of the Treasury reported that
the war had cost the Northern States
$6.19 billion. Pensions and other benefits
for veterans continued to add to the cost,
and by 1910 the total cost to the Northern States had climbed to $11.5 billion,
or more than five times the value of all
the slaves in 1860.
The financial burden of prosecuting
the war for the Confederate States of
America was approximately $4 billion, or
twice the value of all the slaves. Such
figures, of course, do not take into consideration the destruction of the South's
economy, the hundreds of thousands of
Americans who were killed, the countless
soldiers who were maimed, the women
who were left widows, or the children
who were orphaned.
As a consequence of the War Between
the States, our political system was
transformed into one "of the people, by
the people, for the people," in which the
people were no longer regarded as syn-
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Lincoln's incredible claim that the
Union created the states contradicted
the clear statements of theFounders

onymous with the States. In his message
to Congress in special session on July 4,
1861, President Abraham Lincoln asserted an entirely new concept of American government, claiming that the
Union created the States and that none
ofthe States, exceptTexas, had ever been
sovereign.
According to Lincoln, "no one of our
States except Texas ever was' a sovereignty," and the "Union is older than any
ofthe States, and, in fact, it created them
as States." To force this new theory of
government on the States; the Federal
Government waged war on the Southern
Confederacy.

The Real Reason for Secession
In his speech before the Confederate
Congress on April 29, 1861, Jefferson
Davis candidly summarized the real reason for Southern secession and the ensuing War Between the States:
By degrees, as the Northern
States gained preponderance in
the National [sic]Congress, self-interest taught their people to yield
ready assent to any plausible advocacyof their right as majority to
govern the minority. Without control , they learn to listen with impatience to the suggestion of any
constitutional impediment to the
exercise oftheir will, and so utterly
have the principles of the Consti-

tution been corrupted in the Northern mind that, in the inaugural address delivered by President
Lincoln in March last, he asserts a
maxim which he plainly deems to
be undeniable, that the theory of
the Constitution requires, in all
cases, that the majority shall govern. And in another memorable instance the same Chief Magistrate
did not hesitate to liken the relations between States and the
United States to those which exist
between the county and the State
in which it is situated, and by
which it was created.
This is the lamentable and fun damental error in which rests the
policy that has culminated in his
declaration of war against these
Confederate States.
In a vein similar to this, an editorial
had appeared in the January 15, 1861
issue of The Daily Picayune that brilliantly revealed that a war to save the
Federal Union couldonly serve to destroy
it. This key segment of that editorial deserves careful attention:
The favorite form of expression
in which these resolves are clothed
is, that it is the first and highest
duty "to maintain the Union." But
a Union upheld by a war, which is
made necessary by the revolting of
many large and powerful States
from an unfriendly and oppressive
Government is condemned at once
by the act. When armies and fleets
are employed to keep a confederation ofStates together, it is a mockery to send them forth as messengers of union. It is for the
subjugation of the minority section
to the will of the majority, and every element which makes it a circle
of consenting States in a harmonious Union disappears under the
crushing process. To talk of war,
therefore , as the means of perpetuating a Union is a mockery. It
might perpetuate a Government,
but that Government will cease to
be a federative one, and will contain within itself essential traits of
a military despotism - the retention, by superior force, of an un-

willing people in political bondage,
to a Government which they had
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unanimously risen to throw off.
The Government so established, if
such a monstrous thing could ever
be established, would have no principles remaining in common with
those which make the true theory
of the constitution of the present
Government, a departure from
which has brought on the present
convulsion.A war to "maintain the
Union" is simply, therefore, a war
to extinguish the Union, and to
maintain a Government such as
was never contemplated by any of
the States which compose it, and
which would not be tolerated by
'any State now, if there were a question of creating or restoring a Government.

It lias been shown in previous
pages that the State governments
were instituted to be the special
guardians of these inalienable
rights of man ; but henceforth they
must be the sworn defenders of the
Government of the United States,
not of the Constitution and laws
enacted in pursuance thereof, but
of such interpolations and perversions of them as, in cases of necessity, that Government should find
it convenient to make. Whenever it
pleases, it can set them aside; and,
whenever it wills, it can destroy
them. Unalienable rights are unknown in this war-begotten theory
of the Constitution. The day has
come in which mankind beholds
this Government founding its highest claims to greatness and glory
upon deeds done in utter violation
of those rights which belonged to
its own citizens in every State,
North and South. The palladium of
the freeman, the Bill of Rights, the
limitations of power, the written
Constitutions, have all lost their
sacred authority, and not a man or
a State dare, single-handed, gainsay the will of the agency which,
feeling power, has forgotten right.
It has put its hand on the ballotbox, and the declaration is made
that it is not safe to trust the people
to vote, except under the inspection
of its authority, after the example
set by the Roman emperors. When
the cause was lost, what cause was
it? Not that of the South only, but
the cause of constitutional government, of the supremacy of law, of
the natural rights of man.

The Consequences of Defeat
Following the Federal Government's
victory in the War Between the States,
the proponents of government supremacy asserted that the war conclusively
demonstrated the superiority of their
theory ofgovernment, basing such an assertion on the law of brute force that
might is right. Jefferson Davis, who had
served as the leading statesman of the
Lost Cause, was arrested and charged
with treason. But Chief Justice Salmon
P. Chase warned the Radical Republicans who were so eager to hang Davis:
"If Jefferson Davis is ever brought to
trial it will convict the North and exonerate the South." Consequently, the trial
never occurred, although the accused
constantly demanded one for the remaining 24 years of his life.
Denied his right to trial, the leader
of the Lost Cause took his case before
the bar of public opinion in a brilliantly
written masterpiece published in 1881
ur ing the War Between the
under the title of The Rise and Fall of
the Confederate Government. That
States, a nearly fatal blow was
struck against our Federal Rebook, like the one written earlier by
.Alexander H. Stephens,' entitled A public. States' Rights, State sovereignty,
Constitutional View ofthe Late War Be- and strictly limited government were
tween the States , has never been an- crushed beneath the feet of centralized
swered. Since their sound constitu- power. It was boldly proclaimed that the
tional principles cannot be answered, United States had becomea national Dethey have both been ignored .
mocracy. These developments paved the
In his book, Jefferson Davis summa- way for the nightmare we know today as
rized the consequences of the Federal Big Government, with its corresponding
Government's victory in the War Be- WelfareState, enormous publicdebt, and
tween the States as follows:
massive controls and regulations over
the lives of the American people.
The damage, however, is not irreme• Stephens served as the Vice President of the
Confederate States.
diable. Constitutionally speaking, we
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still are a Federal Republic, and the supreme law ofthe land still rests upon the
foundation ofState sovereignty. The contest to decide who is master and who is
servant, therefore, continues unabated.
As Jefferson Davis prophesied in 1865,
shortly before his capture and imprisonment: ''The principle for which we contended is bound to reassert itself, though
it may be at another time and in another
form." Years later he reiterated this assertion: ''The contest is not over, the
strife is not ended. It has only entered
on a new and enlarged arena. The champions of constitutional liberty must
spring to the struggle, like the armed
men from the seminated dragon's teeth,
until the Government of the United
States is brought back to its constitutionallimits.. .."
The key to restoring constitutionally
limited government is contained in that
time-honored phrase: States' Rights.
From every quarter of the Union North, South, East, and West - the people of every State should demand that
the Federal Government surrender "national" sovereignty as our internationalists insist - but not to a World Government. Such sovereignty must be
surrendered to the people of the States,
who are rightfully and constitutionally
entitled to possess it.
Should the American peoplefail in this
great contest, they are destined to live a
life of servitude and to call their government by this name: Master. •

looking Ahead
In the next issue
of THE NEW AMERICAN:

On the occasion of the 25th anniversary ofthe U.S. Supreme Court ruling
banning voluntary prayer and Bible
reading in the government schools:

* Kirk
Kidwell chronicles America's
religious heritage and concludes

*
*

that only a return to God and morality can preserve America's
greatness;
James J . Drummey examines the
scientific evidence for the authenticity of the holy shroud; and
Warren P. Mass reports on recent
developments in the fight to save
the Constitution.
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