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N ullification is an indispensable 
book about what could become 
the most effective means of stop-

ping an out-of-control federal government: 
nullification. “Nullification” is simply an 
act by states (and occasionally individu-
als) to resist unconstitutional federal laws. 
The term “nullification” was coined by 
Thomas Jefferson in his 1798 Kentucky 
Resolutions that protested the Alien and 
Sedition Acts’ unconstitutional criminal 
ban on criticism of the President. (The ban 
violated the First, Ninth, and 10th Amend-
ments to the U.S. Constitution). Loaded 
with primary sources among the more 
than 100 pages of appendices, Thomas 
Woods’ Nullification should become an 
action manual for committed activists of 
the Tea Party movement on the issue of 
federal healthcare mandates and a host of 
other issues.

Woods begins his must-read book by 
exploding one of the three main argu-
ments usually levied against state nulli-
fication of unconstitutional federal laws: 
There’s nothing in the Constitution about 
nullification. The three basic arguments 
against nullification are: 1. It’s uncon-

stitutional, 2. It doesn’t work, and 3. It 
is nothing more than a tool of racists or 
secessionists who want another civil war. 
Woods proves definitively that none of 
these arguments has the slightest merit. 
He is quick to point out in Nullification 
the irony of the first objection to nullifica-
tion: Most of the politicians who pushed 
the healthcare law (and are presumed to 
be nullification opponents) don’t care in 
the slightest about the U.S. Constitution 
anyway.

The author explains the constitutional 
justification for nullification of unconsti-
tutional laws: the 10th Amendment. In-
deed, nowhere in the Constitution is any 
branch of the federal government given 
the exclusive right to “interpret” the docu-
ment. (Yes, it sounds silly to speak about 
needing an “interpreter” to read a docu-
ment written in straightforward English 
prose, but that’s the unfortunate terminol-
ogy government uses today.) It’s true that 
the Supreme Court has always acted as if 
it has the exclusive right to “interpret,” but 
the supremacy clause in Article 5 of the 
Constitution merely stipulates:

This Constitution, and the Laws of 
the United States which shall be 
made in Pursuance thereof; and all 
Treaties made, or which shall be 
made, under the Authority of the 
United States, shall be the supreme 
Law of the Land; and the Judges in 
every State shall be bound thereby, 

any Thing in the Constitution or 
Laws of any State to the Contrary 
notwithstanding.

The supremacy clause simply states that 
judges must follow the Constitution, not 
that the Supreme Court is the exclusive 
judge of what is — or is not — consti-
tutional. Likewise, other branches of gov-
ernment are bound to follow the Constitu-
tion. Article 2 specifies the President must 
swear to “preserve, protect and defend the 
Constitution of the United States.” In fact, 
if there is an exclusive interpreter of the 
Constitution, it is the states or the people, 
since the 10th Amendment stipulates: 
“The powers not delegated to the United 
States by the Constitution, nor prohib-
ited by it to the States, are reserved to the 
States respectively, or to the people.”

If the exclusive right of interpretation 
is not expressly delegated to the United 
States — and indeed it is nowhere found 
in the text of the Constitution — then that 
authority clearly resides in the states and 
the people. The 10th Amendment is key 
to understanding both the limitations of 
the federal government as well as the un-
limited nature of the response appropri-
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ate from the states and the people. The 
10th Amendment figures prominently in 
 Nullification.

Woods also exposes the canard that nul-
lification has never been successful, tak-
ing this historical fiction out to the factual 
Woods-shed. The author cites numerous 
examples of how nullification has worked 
in the past, and is continually working in 
the present. For example, the federal Real 
ID Act of 2005 tried to tell states how to 
issue drivers’ licenses but has been effec-
tively nullified by the states. Half of the 
states issued formal declarations that they 
have no intention of ever complying with 
the federal mandate, and Woods notes 
that “resistance was so widespread that 
although the law is still on the books, the 
federal government has, in effect, given up 
trying to enforce it.”

Contrary to claims that nullification is 
only a tool of racists, nullification of the 
Fugitive Slave Act from the Compromise 
of 1850 was also widespread and highly 
effective, Woods points out. In fact, nearly 
every state that later seceded (primarily in 
reaction to Lincoln’s election to the presi-
dency) mentioned it in their resolution of 
secession.

There are currently two competing 
definitions of the term “nullification.” 
Woods chooses the narrower, Jeffersonian 
definition: “Nullification … involves the 
refusal to enforce unconstitutional laws, 
not simply laws the states do not like.” 
But a competing, wider definition, as ex-
emplified by the pro-nullification Fully 
Informed Jury Association, claims that 
nullification encompasses relying upon 
“personal conscience, to judge the merit 
of the law and its application, and to nulli-
fy bad law.” The difference is simply this: 
One would nullify only unconstitutional 
laws — those inferior laws that clearly 
conflict with the U.S. Constitution — and 
vindicate the law, while the other would 
ignore the law completely and decide 

based upon whatever his or 
her personal judgment sim-
ply doesn’t like.

Put another way, the more 
limited Jeffersonian defini-
tion seeks to validate the lim-
its of the U.S. Constitution, 
while the broader definition 
is an anarchistic attack on all 
objective law. Woods’ book 

does not have any detailed discussion of 
the constitutional merits of laws that were 
nullified by states throughout American 
history, even though many instances of 
nullification in American history were 
constitutionally dubious.

South Carolina’s nullification protest 
against the 1828 “Tariff of Abomina-
tions” would fall into the latter category. 
The 1828 tariff law was a terrible law, 
based upon poor economic theory and 
vindictive sectional rivalry, but it was 
clearly a constitutional law. The Consti-
tution allows Congress to pass virtually 
any indirect tax so long as it is “uniform” 
throughout the United States, a constitu-
tional requirement that the 1828 law un-
doubtedly fulfilled.

Likewise, the 1787 Constitution 
clearly required free states to turn over 
fugitive slaves to slave-owning states. 
Northern abolitionists sought to nullify 
the Constitution itself, albeit to stop a 
hideous injustice, in opposing the fugitive 
slave laws (as well as the unconstitution-
al federalization of those laws after the 
Compromise of 1850). The same could 
be said of Jim Crow laws after the Civil 
War, which tried to nullify the “equal 
protection of the laws” clause of the 14th 
Amendment.

These examples stand in stark contrast 
with Jefferson’s attacks on the anti-free 
speech provisions of the Alien and 
Sedition Acts, which undoubt-
edly fell into the category 
of an unconstitution-
al law, or state 

nullification of the clearly unconstitutional 
Real ID Act of 2005 and Obama’s more 
recent healthcare mandate.

The variety of nullification cases 
throughout American history means that 
states have nullified both constitutional 
and unconstitutional laws, and for both 
good and evil causes. Was nullification of 
the Fugitive Slave law acceptable, even 
though it was constitutional? When should 
bad law stand and nullification be dropped 
as a tactic? At what point should the con-
science choose God’s natural law over 
the “highest law in the land”? Woods did 
not take pains to make these distinctions 
or answer these questions. He leaves the 
moral questions to his readers to decide, 
perhaps because taking a clear stand on 
these controversial questions could defeat 
the book’s purpose in popularizing nul-
lification as a remedy for out-of-control 
government.

Nullification is not a review of some 
ancient and long discarded doctrine of 
Jefferson, rather it is a cogent analysis of 
an effective tool continuously at work in 
American society throughout American 
history. American history is so thoroughly 
marinated in nullification that its distinc-
tive pattern is rarely noticed among politi-
cal analysts. Woods provides the remedy 
for that short-sightedness and notes that 
“plenty of people make nice salaries writ-
ing think-tank reports, some of them quite 
good, about the benefits of freedom in this 
or that area. Isn’t it time to supplement all 
the report-writing with vigorous, constitu-
tional action in the tradition of Jefferson?”

Yes, it is time. And Professor Woods’ 
book is a necessary and powerful opening 
argument for a renewal of that constitu-
tional action. n
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